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LEGAL SERVICES CORPORATION: INQUIRY
INTO THE ACTIVITIES OF THE CALIFORNIA
RURAL LEGAL ASSISTANCE PROGRAM AND
TESTIMONY RELATING TO THE MERITS OF
CLIENT CO-PAY

WEDNESDAY, MARCH 31, 2004

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 1:03 p.m., in Room
2141, Rayburn House Office Building, Hon. Chris Cannon (Chair of
the Subcommittee) presiding.

Mr. CANNON. The Subcommittee will come to order.

The Subcommittee on Commercial and Administrative Law is
meeting this afternoon to receive testimony from various sources as
part of its continuing oversight of Legal Services Corporation and
the activities of its grantees. The focus of today’s hearing is on the
potential benefits of a co-pay system whereby clients partially sub-
sidize the cost of their legal representation. In addition, the hear-
ing will focus on certain recent complaints brought against the
California Rural Legal Association and the efforts undertaken to
resolve and hopefully prevent the recurrence of these problems.

The Legal Services Corporation was formed by Congress to dis-
tribute Federal money to provide legal services for civil legal assist-
ance to those who otherwise may not be able to afford legal rep-
resentation. LSC does not provide services directly but, instead,
acts as the funding source to various grantees organized across the
country who in turn provide the actual legal services.

Congress relies on the LSC to effectively oversee the activities of
its grantees by ensuring they act in accordance with the scope and
purpose of restrictions that Congress has periodically imposed upon
their activities. This is intended to maximize the efficient delivery
of services with the highest degree of client representation and pro-
fessionalism in the discharge of legal representation. Congression-
ally mandated restrictions specify which cases a grantee may un-
dertake.

In our discussions today, we hope to obtain a better appreciation
of the potential benefits that may be derived from requiring LSC
clients to pay some portion of the cost of legal services they receive.
Such a co-pay system that can be applied to LSC grantees could
have several positive results. First and foremost, the client, by pay-
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ing a portion of the cost of representation, might expect and de-
mand a higher level of professionalism and performance from his
or her attorney, thus causing the grantee to provide better service.
In addition, more funds could be available to serve eligible clients.
Finally, such a system may make grantees less dependent on fluc-
tuating Federal appropriations and help stabilize the LSC funding
process.

Additionally, we hope to gain insight into the activities of the
California Rural Legal Association, or CRLA, since the restrictions
were enacted pursuant to the 1996 Appropriations Act. LSC grant-
ees are partnered with groups active in restricted activities under
a so-called community justice program.

The partnership approach requires strict scrutiny by LSC and
Congress to ensure that congressionally mandated restrictions are
not being circumvented. Based upon the report filed by LSC’s In-
spector General, CRLA has been, in spirit if not in fact, failed to
comply with certain of these restrictions. Issues are presented as
to whether this is the cause of willful disobedience, negligent man-
agement, or a breakdown in communication and understanding be-
tween LSC and its grantees.

I now turn to my colleague Mr. Watt, the distinguished Ranking
Member of the Subcommittee, and ask him if he has any opening
remarks.

Mr. WATT. Thank you, Mr. Chairman, and thank you for con-
vening this hearing.

The Legal Services Corporation is an important part of our legal
system, providing free, quality representation for the poor and as-
sisting in expanding the number of lawyers with the appropriate
understanding and expertise to serve the needs of the poor and un-
derprivileged. And for that, I'm always grateful to have a hearing
so that we can highlight the wonderful things that the Legal Serv-
ices Corporation and legal services lawyers throughout the country
are doing for poor people who cannot afford to have representation
otherwise.

I have a longstanding association with Legal Services going all
the way back to working in the Hill community in New Haven,
Connecticut, when I was in law school, and then going to the board
of directors of our local Legal Services Corporation in Charlotte,
North Carolina, Mecklenburg County Legal Services. So I know the
value that the Legal Services Corporation and its lawyers and
other legal services lawyers play in the administration of justice in
our system.

I do, however, have two concerns about today’s hearing that are
somewhat troubling to me. First, 'm concerned about the decision
to call one of the witnesses, Mr. Padilla. He is the executive direc-
tor of the California Rural Legal Assistance program, CRLA, as it
is called. It is a legal services grantee and, as such, is subject to
various restrictions imposed by Congress on its activities. And last
fall, the Office of Inspector General issued a report of its investiga-
tion into whether California Rural Legal Assistance violated some
of those restrictions.

CRLA has responded and the process is ongoing, and I believe
that bringing Mr. Padilla before this Committee to respond to in-
quiries about the allegations is inappropriate and threatens to in-
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fluence the outcome of an ongoing investigation. It would be tanta-
mount to calling witnesses in a trial that is going on before a court.

So I think we could be very counterproductive in what we are
doing. I believe that Legal Services Corporation governing body is
perfectly capable of monitoring compliance with the regulations
and that we should tread lightly as we proceed with this hearing
so as not to prejudice or influence the outcome of the investigation,
which, as I have indicated, is ongoing.

Second, if we are going to tread on these waters, it seems to me
that we should tread with a degree of balance that may not—we
may not be able to have. When I learned that we were going into
this inquiry, we sought the testimony of a former Legal Services
Corporation president, Mr. John McKay, who has substantial
knowledge of the CRLA and this process for investigating com-
plaints. Mr. McKay would have provided valuable testimony about
the internal machinery of the Legal Services Corporation and how
it has effectively resolved concerns about compliance with the law
and regulations governing the Legal Services Corporation up to
and including defunding those grantees who refuse to take correc-
tive action when they are found to be in violation.

We have here today on the panel the current Chair of the Legal
Services Corporation, Ms. Barnett, whom I admire and respect
greatly, and in the audience, Mr. Frank Strickland, who I also have
utmost confidence in. Unfortunately, they are new to this process
and would not be able to give the kind of testimony that Mr.
McKay would have been able to give on this important subject.

And it’s unfortunate that Mr. McKay, who is now the U.S. Attor-
ney for the Western District of Washington, was denied clearance
to testify by the Department of Justice. This Administration seems
to be not real sure whether it wants anybody in the Administration
to testify about anything, apparently. Perhaps if we had had a lit-
tle bit more time, we could have gotten this resolved. But they re-
fused to allow him to come to testify, and I know, Mr. Chairman,
that you share our concern about establishing and maintaining co-
operation among our co-equal branch of Government. And I know
you are also disappointed that this witness could not be here to tes-
tify. But I think it leaves us—leaves open the possibility that we
could not get the entire picture of what we are here to inquire
about, even if it is an appropriate inquiry.

Finally, Mr. Chairman, I would just say one thing on whether we
should be consider—whether we should consider imposing a co-pay
structure on the Legal Services Corporation. I am a firm opponent
of that and believe that instituting a system of co-pay, even on a
voluntary basis, might lead to the end of a comprehensive free legal
services system in this country. And I know that there are people
who are being served by legal services lawyers who simply don’t
have the capacity to do it. It’s not because they don’t want to pay
for their legal services. They simply don’t have the wherewithal to
do so.

I look forward to hearing the testimony of the witnesses and
hope that we will tread lightly and not do damage to an ongoing
investigation as we proceed. And I yield back Mr. Chairman.

Mr. CANNON. I thank the gentleman.
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Without objection, the gentleman’s entire statement will be
placed in the record. Also, without objection, all Members may
place their statements in the record at this point. Any objection?

Hearing none, so ordered.

And without objection, the Chair will be authorized to declare re-
cesses of the Subcommittee today at any point.

Hearing none, so ordered.

I ask unanimous consent that Members have 5 legislative days
to submit written statements for inclusion into the hearing record.
So ordered.

I now am pleased to introduce the witnesses for today’s hearing.

Our first witness is Helaine Barnett, the newly appointed presi-
dent of Legal Services Corporation. Ms. Barnett has devoted her
life to providing legal services to the indigent. For 27 years, she
has served as an advocate and manager for the Legal Aid Society
of New York City, which is the oldest and largest legal aid organi-
zation in the country. Ms. Barnett is a graduate of Barnard College
and received her law degree from New York University School of
Law.

Our next witness is Jose Padilla, executive director of the Cali-
fornia Rural Legal Assistance program. Mr. Padilla has been the
executive director of CRLA since 1984 and worked as a staff attor-
ney prior to that, resulting in a total of 25 years of affiliation with
CRLA. Mr. Padilla has received numerous awards and honors, in-
cluding being listed as one of the 100 most influential lawyers in
California—a nation unto itself, I might point out.

A child of migrant workers in California’s Imperial Valley, Mr.
Padilla has maintained a deep commitment to representing the in-
terests of migrant workers. Mr. Padilla received his undergraduate
degree from Stanford University and his law degree from the Uni-
versity of California at Berkeley, Boalt Hall School of Law.

I might just interject that Mr. Padilla and I spent some time
speaking yesterday. We had a very pleasant discussion and have
agreed that the purpose of America and of Government is to give
people opportunity, and education is a core concept there. And so
we look forward to Mr. Padilla’s testimony today.

Our last witness is Jeanne Charn. She is the director of the Hale
and Dorr Legal Services Center as well as the director of the Bel-
lows-Sachs Access to Civil Legal Services Project, both of which are
located at Harvard Law School. These programs were conceived by
Ms. Charn and her late husband, Mr. Gary Bellows, appointed as-
sistant dean for clinical programs at Harvard Law School in 1973.
Ms. Charn has been part of the Harvard Law tradition for nearly
30 years. In addition, Ms. Charn has served as a consultant to the
Legal Services Corporation. A native of Illinois, Ms. Charn ob-
tained her undergraduate degree from the University of Michigan
and her law degree from the Harvard Law School.

I would also like to take this opportunity to note the attendance
of Mr. Frank Strickland, Chairman of LSC’s Board of Directors.
Mr. Strickland, we appreciate your taking the time from your ac-
tive law practice to make this trip from Atlanta to monitor this
hearing. We appreciate your being there. I personally had the
pleasure to meet with you and to discuss the work of LSC. You've
made yourself available to my staff. We very much appreciate your
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cooperation and efforts on behalf of LSC. Again, thank you for your
attendance.

In addition, I would like to note that there is no minority witness
at today’s hearing. This late-breaking development appears to have
resulted from the Department of Justice’s confusion as to the pro-
priety of the requested witness testifying. I can assure you that I
intend to follow up on this matter with my colleague, Mr. Watt, to
ensure that such problems do not occur in the future.

We have a prerogative in Congress. We on a bipartisan basis
tend to assert that prerogative with great clarity. Every Adminis-
tration has its confusions about this, which we tend to be able to
clarify and to regularly do so. And so we will work together to do
that, and I apologize for the fact that we don’t have a minority wit-
ness. I agree with the Ranking Member that that would have made
this hearing more beneficial, and we shall try other ways to include
so(rine of the ideas that we may have missed by not having him here
today.

I extend to each of you my warm regards and appreciation for
your willingness to participate in today’s hearing. In light of the
fact that your written statements will be included in the record, I
request that you limit your oral remarks to about 5 minutes. So,
accordingly, feel free to summarize your most salient points in your
testimony. We do have a lighting system, and it is green for 4 min-
utes and then turns yellow for a minute, then turns red. That
doesn’t mean you have to stop, if you'll just sort of wrap at that
point. I have a tendency to tap, not to stop you, but to just remind
you that it’s moving on. I think that we’re all benefited by a hear-
ing that moves fairly quickly today.

After all the witnesses have presented their remarks, the Sub-
committee Members in the order they arrived will be permitted to
ask questions of the witnesses subject to the 5-minute limit.

Ms. Barnett, would you now proceed with your testimony?

STATEMENT OF HELAINE M. BARNETT, PRESIDENT,
LEGAL SERVICES CORPORATION

Ms. BARNETT. Thank you, Mr. Chairman, Congressman Watt,
and Members of the Subcommittee. I am pleased to be here today,
along with Frank Strickland, Chairman of the Legal Service Cor-
poration Board of Directors. I want to thank you for this oppor-
tunity to appear before you on behalf of the Legal Services Cor-
poration to discuss LSC’s ongoing efforts to promote equal access
to civil justice in America and to answer, to the best of my abilities,
any questions that Members may have about LSC.

I assumed the presidency of LSC on January 20th, after 37 years
of providing legal services to the indigent in New York City. Hav-
ing spent my entire professional career helping low-income people
in times of legal crisis and having seen the critical difference that
legal service attorneys make in the individual lives of poor clients
facing homelessness, hunger, unemployment, and threats to their
health and safety, I can say unconditionally that the support of
Congress, this Subcommittee, and the Administration is crucial.

LSC grantees assist victims of domestic violence to achieve lib-
erty and self-sufficiency in a safe environment. They help seniors
preserve maximum independence. They help uninsured individuals
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access health care. They help persons with disabilities obtain dis-
ability benefits that dramatically improve the quality of their lives.
They preserve housing of families with children and prevent home-
lessness and shelter stays. Their clients include parents who seek
custody arrangements to protect their children from abuse; chil-
dren who are in foster care seeking adoption by a loving and sup-
portive family; elderly consumers seeking protection from fraudu-
lent loan and collection practices; small family farmers in financial
difficulties; veterans seeking Government benefits to which they're
entitled; victims of natural disaster.

Without question, the Federal Government remains the single
largest and most important funding source for civil legal services
nationally. Yet even with Congress’ support, only an estimate one
in five eligible low-income persons across this country is receiving
assistance when confronted with these pressing civil legal prob-
lems, leaving 80 percent of our poor with unmet legal needs.

Moreover, the 2000 U.S. Census reported an increase in the
number of Americans living in poverty. More than 43 million peo-
ple are now eligible for Federal legal assistance, yet fewer than
3,700 LSC-funded attorneys nationwide are charged with providing
that critical help to those most vulnerable and in need.

Because of insufficient resources, LSC-funded programs are
forced to turn away annually tens of thousands of eligible individ-
uals with urgent civil legal problems. In 1996, Congress passed a
series of reforms requiring recipients of LSC funds to focus on the
basic day-to-day legal problems of America’s poor. I strongly sup-
port Congress’ decision to focus Federal dollars in this way. The
LSC board and staff share a deep commitment to the mission of
promoting equal access to our system of justice for low eligible—
for low-income eligible Americans in unequivocal conformity with
the mandates of Congress.

As LSC president, I am committed to ensuring full and faithful
compliance with all congressional requirements and restrictions.
LSC is proud of its strong record on grantee oversight and compli-
ance. By and large, our grantees are very diligent and careful in
complying with congressional requirements and restrictions. Never-
theless, LSC will continue to devote very considerable staff re-
sources to these activities in order to ensure that Federal recipients
abide by the 1996 restrictions, as well as all other laws and rules
governing thoroughly funded legal aid entities.

Working with our Inspector General, LSC will closely monitor
our programs and take strong corrective action whenever a grantee
fails to comply with the law or LSC regulations.

LSC will also continue to devote considerable attention and en-
ergy to devising strategies that promote the best and most efficient
use of Federal funds in every State. Congressional funding of inno-
vative technology grants has been extremely successful in this re-
gard. The Corporation has awarded grants that have made possible
expanded access through hotlines, increased access to information
through an array of self-help and community education materials
to help clients help themselves, as well as more efficient intake
structures and case management system.

LSC grantees close nearly 1 million cases a year as well as ap-
proximately 4 million matters, such as community legal education
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sessions. Only about 10 percent of LSC-funded cases are resolved
through a court decision, while nearly 75 percent are resolved
through advice, counsel, or brief service. Oftentimes a letter or a
phone call from a legal services attorney can resolve a problem at
the outset, saving a substantial number of hours and dollars. We
seek to provide meaningful assistance to individual clients while
serving as an efficient, problem-solving program and as a model of
efficient dispute resolution.

This year, LSC is exploring how to better and more effectively
promote quality in the delivery of legal services to the poor. We are
examining how to define and measure quality and how we transmit
the learning of this generation of leaders to the next.

In conclusion, I believe there are fewer responsibilities more im-
portant in a democracy than ensuring equal justice under law. I
know from personal experience that legal services programs are
often the last line of defense for hard-working poor men and
women and their families who desperately need our help and who
seek some degree of self-sufficiency and a measure of fairness in
our society. I am proud to play a role in this vital effort, and I look
forward to working closely with Congress in the future and wel-
come your thoughts and suggestions with respect to the work of
LSC as we pursue the goal of equal justice for the poor in America.

Thank you.

[The prepared statement of Ms. Barnett follows:]

PREPARED STATEMENT OF HELAINE M. BARNETT
INTRODUCTION

Mr. Chairman, Congressman Watt, and Members of the Subcommittee, thank you
very much for the opportunity to testify before the House Judiciary Subcommittee
on Commercial and Administrative Law. On behalf of the Board of Directors and
Legal Services Corporation’s (LSC) management, we are pleased to report on LSC’s
accomplishments since we last testified before the Subcommittee in 2002 and to an-
swer any questions Committee Members might have.

Legal Services Corporation is a private, nonprofit corporation created by Congress
with bipartisan support in 1974. LSC’s charge is to ensure equal access to justice
by supporting the provision of civil legal assistance to those who otherwise would
not be able to afford it. For Fiscal Year 2004, Congress appropriated $338,848 mil-
lion to LSC, $322,948 million of which has been allocated in grants to fund 143 legal
services programs serving every U.S. county and territory.l LSC spends less than
4 percent of its total appropriation for the management and administration of the
national program.

The LSC Board and staff are committed to our mission, as defined by the LSC
Act, to promote equal access to our system of justice for low-income people through-
out the United States. Given funding realities, LSC has focused in recent years on
devising and implementing strategies that promote the highest and best use of fed-
eral funds in every state and territory. We continue to devote considerable LSC staff
resources to compliance and enforcement activities, in order to ensure that federal
recipients abide by congressional requirements and restrictions enacted in 1996, as
well as all other laws and regulations governing federally-funded legal aid entities.

ADMINISTRATION

LSC is governed by an 11-member Board of Directors appointed by the President
of the United States with the advice and consent of the Senate. By law, the Board
must be bipartisan; no more than six members may be of the same political party.
The Board appoints LSC’s President, who serves as LSC’s chief executive officer,
subject to general policies established by the Board. The 1988 Amendments to the
Inspector General Act (the IG Act) required LSC to establish an Office of Inspector
General (OIG) and extended specific provisions of the IG Act to LSC. Accordingly,

1Pre-rescission figures are used throughout this testimony.
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such an office was established by and for LSC. The Inspector General is appointed
by, reports to, and serves under the general supervision of LSC’s Board of Directors.

Submitting written testimony are LSC President Helaine M. Barnett and LSC
Chairman Frank B. Strickland. Ms. Barnett assumed her position as President of
LSC on January 20, 2004. She has been a legal services attorney for 37 years, em-
ployed throughout that time at the Legal Aid Society of New York City, the coun-
try’s oldest and largest legal services organization. For nearly three decades prior
to assuming the LSC presidency, Ms. Barnett was involved in the management of
the Legal Aid’s Society’s multi-office civil division, heading it since 1994. In that ca-
pacity, she oversaw the provision of legal services covering the full range of civil
legal problems of the poor, established a major initiative for homeless families with
children, created citywide health law and domestic violence projects, and mobilized
the organization’s 911 Disaster Assistant Initiative. Ms. Barnett also assumed many
additional leadership responsibilities within the legal community at the national,
state, and local levels. She is a co-chair of the New York State Commission to Pro-
mote Public Confidence in Judicial Elections; Treasurer of the Association of the Bar
of the City of New York; a member of the American Bar Association Governance
Commission and House of Delegates and a past member of the ABA Board of Gov-
ernors, where Ms. Barnett was the first and only legal services attorney to serve.
Ms. Barnett was also a member of the ABA Executive Committee.

Mr. Strickland is a partner in the Atlanta law firm of Strickland Brockington
Lewis, LLP. He served for seven years on the board of the LSC-funded Georgia
Legal Services Program and for four on the board of LSC-funded Atlanta Legal Aid
Society. President George W. Bush nominated him to the LSC Board in 2002, and
he was sworn in as a member and elected Chairman in 2003. Mr. Strickland has
been a member of the Board of Governors of the State Bar of Georgia since 1985
and is a former member and chairman of the Georgia State Ethics Commission. He
has been general counsel of the Georgia Republican Party and is a member of the
Board of Governors of the Republican National Lawyers Association. In addition, he
is Chairman of the Atlanta Lawyers Chapter of the Federalist Society. When Mr.
Strickland was President of the Atlanta Bar Association (1985-1986), he received
the American Bar Association’s Harrison Tweed Award for coordinating the year’s
outstanding pro bono project in America—mobilizing more than 400 volunteer law-
yers to provide representation to more than 800 Cuban detainees in administrative
parole proceedings.

ENSURING COMPLIANCE

LSC’s Office of Compliance and Enforcement (OCE) was established to ensure
that congressionally-mandated restrictions and other regulations are adhered to by
LSC grantees. OCE’s responsibilities include reviewing compliance by grantees with
the LSC Act and regulations; responding to public complaints; approving major ex-
penditures by LSC recipients; conducting accountability training; and providing fol-
low-up to certain findings and recommendations contained in grantees’ audited fi-
nancial statements. The FY04 budget for OCE is $2.47 million, which supports a
17-member staff comprised of a Vice President of Compliance and Enforcement, a
Director of Compliance, a dozen attorneys, two fiscal analysts, two support staff and
a management analyst.

New restrictions enacted by Congress in 1996 prohibit grantees who accept LSC
funding from, among other things, filing or litigating class action lawsuits, engaging
in most types of lobbying, seeking or receiving attorneys’ fees, litigating on behalf
of prisoners, or representing undocumented aliens. LSC has implemented these re-
strictions by regulation and monitors its grantees closely to ensure strict adherence.
The LSC Board and management have not hesitated to take strong and decisive ac-
tion when grantees fail to comply with the law or LSC regulations. Fiscal sanctions
have and will be imposed where necessary and appropriate, up to and including ter-
mination of the program’s LSC grant.

In 2003, OCE performed 39 on-site reviews, surpassing its ambitious goal of 32
annually. OCE investigates public concerns, closely reviews mandatory annual au-
dits filed by each LSC grantee, and performs on-site reviews to ensure that all con-
gressional restrictions on LSC-funded programs are enforced. OCE selects programs
for on-site review based on a combination of a number of criteria, including com-
plaints of non-compliance, referrals from the Office of the Inspector General, a con-
siderable change from one year to the next in Case Services Reports, and other indi-
cators. Since 2001, LSC has had the authority to conduct random compliance re-
views as well. Finally, if OCE uncovers a serious violation of the restrictions, or if
a grantee implements a corrective action plan to resolve a compliance problem, OCE
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will perform a follow-up review within one year of the last review and provide tech-
nical assistance to ensure effective implementation of the corrective action plan.

LSC feels confident in the effectiveness of its compliance efforts. Because we use
indicators such as complaints from Congress and the public to determine which pro-
grams to review, we give especially close attention to those grantees against which
serious allegations have been made. In addition, the possibility of random audits oc-
curring at any time is an effective safeguard against non-compliance. Finally, Inde-
pendent Public Accountants (IPAs) perform an annual review of the compliance of
each LSC grantee with LSC regulations and congressional restrictions. IPAs report
any evidence of non-compliance to the Inspector General, who in turn refers the
findings to LSC management for follow-up and resolution.

Since October 1997, LSC management and the Inspector General have instituted
an official audit follow-up process with its grantees known as the A-50 Follow-up
Process. This process is based on Office of Management and Budget (OMB) Circular
A-50 for agency follow-up of OIG reports. The process sets out a general timeline
for handling OIG findings and resolving any differences between the OIG and LSC
management regarding such findings. OCE receives approximately fifty A—50 refer-
rals a year. The overwhelming majority of issues are resolved in less than 30 days
to the satisfaction of both management and the OIG. If OCE substantially agrees
with the OIG that a grantee is not in compliance and that a satisfactory plan has
not been submitted by the grantee to bring it into compliance, LSC may impose a
number of sanctions. LSC may put the grantee on a short-term funding schedule;
it may suspend part or all of a grantee’s funding for up to 30 days; and it may ter-
minate funding if the grantee engages in continued serious violations.

IMPLEMENTING COMPETITION

The central role of LSC is to manage and oversee the use of federal funds that
support the direct provision of legal services by 143 LSC-funded legal services pro-
viders. Since 1996, LSC has used a system of competition for grants to promote the
economical and effective delivery of services, as required by the LSC Act. This sys-
tem supplanted the previous system of presumptive refunding of LSC grantees.

We encourage non-incumbent legal services providers to compete for available
grants by broadly circulating information on the availability of grant funds and by
providing outreach and technical support to potential applicants. LSC announces
the grants competition each year in national and local newspapers, on the LSC
website, in the Federal Register, and in bar journals.

During the competition process, LSC evaluates applications according to estab-
lished quality standards and awards grants to those providers best able to effi-
ciently provide high-quality legal services in accordance with all applicable legal re-
quirements. LSC provides three channels through which competitive grant appli-
cants, including non-incumbents, can raise questions, issues, and complaints about
the grants process. LSC surveys all applicants who file a notice of intent to compete
but fail to subsequently file a grant application. LSC has an applicant service desk
that responds to applicant questions and concerns throughout the grants competi-
tion period. Additionally, LSC hosts an “Applicant Information Session,” which is a
free telephonic conference used to inform potential applicants about how to file a
viable grant application. It also provides a formal vehicle for LSC to respond to
questions and issues regarding its grants competition process.

LSC has held a grants competition each year since 1996 and recently completed
the grants competition for calendar year 2004 funding. During the past eight years,
there have been three competitions in which an incumbent LSC grantee lost to an
applicant that had never previously received a grant from LSC. Whether or not
there are multiple applicants for an LSC service area contract, every entity seeking
LSC funds must submit a comprehensive application for LSC funding for a term not
to exceed three years, and each grantee must submit an annual application for a
renewal of LSC funding.

Over time, we have examined the competition process to learn how it can be im-
proved and how to potentially attract more applicants. However, many factors help
explain the lack of emergence of competitors for LSC funds. There are many situa-
tions across the country in which the legal community believes that the current LSC
provider is performing well, and there simply has been no expressed interest by an-
other entity seeking to become a legal services grantee. In our experience, law firms
with an initial interest in offering one type of free service to low-income clients, such
as representation in custody and divorce, are not interested in providing a full array
of legal services, including housing, family, consumer and income maintenance
work. Offering such services also requires establishing costly intake structures,
emergency access, and other core capacities. Potential applicants also have reported
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that extensive reporting requirements attached to LSC funding are a deterrent to
applying for LSC funds. Some firms have made the economic determination that the
limited LSC funding does not compensate for the time-consuming extra administra-
tive tasks they would be required to perform. Congressionally mandated restrictions
on LSC grantees also make it somewhat more difficult to attract qualified applicants
able to compete with incumbent programs. In particular, some applicants have
noted that the restriction on accepting attorneys’ fees makes it difficult to stay fi-
nancially competitive as a potential LSC service provider.

CASELOADS AND STAFFING

LSC grantees close approximately 1 million cases a year on behalf of low-income
clients and handle an additional estimated 4 million “matters”—assistance that falls
short of the official definition of a case (i.e., pro se assistance, dissemination of com-
munity legal education materials, referrals, mediation assistance, etc.). To serve the
individuals and families these cases represent, LSC programs employ 8,277 full-time
staff, of whom 3,652 are attorneys. The average starting salary for a staff attorney
is $33,489, making legal services lawyers among the lowest-paid members of the
legal profession.2

Well over 50 percent of our clients are served through the advice and counsel ef-
forts of our programs. Almost another 20 percent are assisted by brief service ef-
forts. Fewer than ten percent of LSC grantee cases are resolved through a court de-
cision. About three-quarters of LSC’s client population are women, many with young
children. Almost 11 percent are elderly. About one-quarter of the client population
is African-American; about 20 percent is Hispanic; and approximately two percent
are Native American and another two percent are Asian or Pacific Islander in ori-
gin.

IMPLEMENTING STRATEGIC PLANNING

LSC has used its State Planning Initiative to help grantees address emerging cli-
ent populations, diminishing resources and important new technological advances
that are revolutionizing the practice of law and helping legal services practitioners
reach underserved client populations. State Planning requires that grantees supple-
ment and enhance technology structures to improve client services and access. It re-
quires grantees to coordinate functions with local and state stakeholders, including
other LSC grantees, so more eligible clients who need legal assistance can receive
it. State Planning also stresses local resource development and instructs grantees
to undertake efforts to leverage their federal dollars with non-federal resources.

State Planning, in combination with federally mandated competition for LSC
grants, is fully in accord with strategies set forth in President Bush’s Management
Agenda. In 2001, all federal agencies were instructed to leverage resources to maxi-
mize the use of limited government funds. The most enduring legacy of LSC’s State
Planning Initiative may be its success in achieving that directive. Through State
Planning, LSC spawned partnerships with judges, state legislators and private bar
members to help increase state funding and private contributions for legal services.

PROMOTING EFFICIENCIES THROUGH TECHNOLOGY

LSC’s Technology Initiative Grant (TIG) program supports projects to develop,
test and replicate technologies that enable programs to improve program efficiency
and enhance client access to high-quality assistance in the full range of legal serv-
ices. Initiated with a special appropriation in FY00 and funded by Congress every
year since, the TIG program awards grants to LSC grantees through a competitive

ant process. LSC awarded 51 TIG grants in 2003. In FY05, LSC plans to allocate

4 million to the TIG program. Since the program’s inception, LSC has funded a
range of pioneering and effective technology projects. Pro se initiatives have
equipped clients with the tools and support to protect their legal interests on their
own while increasing the efficiency of the courts. Web-based systems, video-confer-
encing and related approaches have increased access to justice for clients living in
remote areas. Newly designed case management and intake systems, as well as
other infrastructure investments, offer increased efficiencies that enable programs
to save time and money and ultimately serve more clients. Finally, client-centered
statewide legal services web sites provide legal information in 49 states and terri-
tories, thanks in part to TIG grants and ongoing technical assistance funded with

2Legal Services Corporation 2002 Summary of Average Salaries by Job Classification for Full
Time Staff. (www.rin.Isc.gov)



11

TIG monies. Using these tools, clients can more easily obtain legal information
through computers in their homes or at public venues such as libraries.

The TIG program has increased access to legal information, self-help resources
and other legal assistance for low-income Americans. It has also given traditionally
hard-to-reach clients living in isolated areas a new avenue to pursue and obtain
legal aid. TIG awards have allowed many LSC grantees to leverage matching funds
from other sources. For instance, our program in Alaska received matching funds
from the Alaska Court System to install and configure workstations in each of the
six state courthouses. These provide access to public legal education and self-help
materials in both English and in Yup’ik, a traditional Alaskan language.

Another replicable TIG innovation is our Montana pilot project on teleconfer-
encing, which has enabled the Sixteenth Judicial District (200 miles in diameter)
to hold trials in county courthouses throughout the area by utilizing video confer-
encing technology to hear from witnesses who live far from the actual courthouse.
Many judges throughout the state now hold trials via teleconferencing. Sheriffs no
longer have to bring in witnesses and litigants who lack transportation and judges
can make better assessments of witnesses’ and litigants’ mental capacities when
they are in familiar surroundings. Overall, court proceedings take far less time.

A further innovative example of a TIP project is California’s I-CAN! project, a
web-based legal services kiosk that offers convenient, effective access to vital legal
services. Developed by the Legal Aid Society of Orange County, in partnership with
the courts, local government agencies, libraries and legal services organizations, I-
CAN! creates properly formatted pleadings, provides court tours, and educates users
on the law and how to pursue their matter. I-CAN! software facilitates completion
and filing of forms on complaints regarding parental obligations, domestic violence
restraining orders, orders to show cause, earned income tax credits, fee waivers, li-
cense denial reviews; paternity petitions, small claims matters and unlawful detain-
ers. Users can access the program for free on any computer connected to the Inter-
net and through kiosks in courthouses, legal aid offices, community centers, wom-
en’s shelters, and libraries. It serves hard to reach groups such as rural commu-
nities and individuals with limited or no English proficiency as some modules can
be accessed in Spanish and Vietnamese.

IMPROVING QUALITY

LSC management and the Board’s Committee for the Provision of Legal Services
launched a Quality Initiative in 2004 to study ways to enhance and promote the de-
livery of high-quality assistance by federal grantees. LSC is committed to identifying
and subsequently spurring the development of certain core quality standards in its
grantees. LSC will work with the American Bar Association and others to revise
performance standards developed by the ABA’s Standing Committee on Legal Aid
and Indigent Defendants as well as those from other professions. Consensus has al-
ready been reached on certain quality benchmarks: streamlined case management
systems, competent staff, peer review, resource development, consistently strong cli-
ent outcomes and high client satisfaction. Other standards under examination in-
clude client involvement, workforce diversity, client accessibility, strategic use of
scarce resources, and dissemination of best practices among providers. LSC will con-
tinue to examine how our most successful programs have achieved high quality and
what is required to maintain it. We are providing a forum for experts to discuss the
development of these qualities and showcasing grantees whose work demonstrates
that they have given consistent attention to quality in staff work product, client con-
cerns, and community relations.

It is essential that LSC have a strong presence in the national legal services com-
munity and be visible among its grantees as we assist them with their profoundly
important mission. Our experience has shown that the more readily available we
are to programs, the quicker they are to call us with questions and report problems.
We have found that programs are eager to learn about ways in which they can im-
prove performance and conform to LSC requirements. Teaching programs how to
succeed yields far stronger outcomes for clients and lessens compliance problems.
Recently, we increased our quality site visits to grantees. Sites were selected be-
cause they showed indications of weakness in one or more aspects of program activ-
ity or exemplified some of the best qualities found in legal services organizations.
Although current LSC resource levels permitted fewer than a dozen trips in 2003,
we have already realized significant rewards from the effort. LSC has been able to
give guidance on improvements and to provide mentoring, partnership, and assist-
ance in ways that allow grantees to deliver quality legal aid. LSC has also learned
how strong programs achieve their success and has been able to share that informa-
tion with others.
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ENSURING ACCURACY OF STATISTICS

The Office of Information Management (OIM) is responsible for collecting data re-
ported by our grantees or affecting them. Using 2000 census data, OIM determined
the appropriation funding amounts for grantees based on a per capita calculation
of the number of eligible poor people in each LSC service area. OIM is also respon-
sible for managing the Case Service Reports (CSR) grantees file annually. In 1999,
two U.S. Government Accounting Office (GAO) reports raised questions about the
accuracy and validity of the CSRs. Problems reported by GAO stemmed in part from
a lack of clarity found in past LSC reporting guidelines and, more generally, from
insufficient attention by grantees to the existing reporting and documentation re-
quirements.

LSC promptly took up the issue and instituted the necessary measures to correct
the problem. LSC developed and issued to all grantees more detailed guidance on
CSR reporting and on improving their case management systems to comply fully
with LSC’s operational standards. Then LSC provided additional training to those
grantees most in need of it. LSC also established a system for sampling CSR data
so that grantees can diagnose and correct reporting problems and LSC can track
the error rate both grantee-by-grantee and nationally. As a result, accuracy greatly
improved from an 11 percent sample error rate for 1999 CSRs to a 4.9 percent rate
for 2000 CSRs. We continued to improve with a 4.3 percent sample error rate for
2002 CSRs. We expect a projected sample error rate between 4.2 and 4.3 percent
in 2003.3 We are confident that the goal of “substantial accuracy” has been
achieved. LSC will continue to pay close attention to the quality of CSR reporting
to ensure the integrity of CSR figures, which are our strongest hard numerical indi-
cator of services delivered, both on a national and individual program basis.

2005 BUDGET REQUEST

For FY05, LSC requests an appropriation of $352.4 million to provide funding for
civil legal assistance to eligible low-income persons throughout the United States.
This represents a modest four percent increase over LSC’s FY04 appropriation and
only partially accounts for the increased number of eligible poor clients living in
many LSC service areas. More than 43 million low-income Americans are currently
eligible for federally funded assistance—a record high. In addition, LSC’s funding
over the years has been dramatically outpaced by inflationary increases at a rate
ff more than 2 to 1. Current funding, in 1980 real dollars, equals just $149.17 mil-
ion.

LSC’s FY05 budget request is structured to allow LSC to meet three key goals:

e To modestly increase the availability of legal services to eligible persons;

e To ensure legal services clients are receiving high-quality legal assistance;
and

e To ensure that legal services programs fully comply with all legal require-
ments.

The FY05 request eliminates funding for the census adjustment line item that
had been included in LSC’s budget during the previous two fiscal years. In FY03
and FY04, as a transitional measure, extra funding was set aside to assist LSC-
funded programs facing significant federal losses due to poverty population shifts.
The census funding adjustments enabled grantees to gradually adjust to lower fund-
ing levels and gave program leaders an opportunity to reallocate scarce resources
and devise strategies to raise additional non-federal funds. For FY05, LSC asks that
its funding be distributed proportionally among all grantees based on per capita de-
terminations of the eligible poor living in each service area.

Federal funding is the single largest and most critical funding component for legal
aid and low-income Americans seeking access to critical civil legal assistance. The
federal investment has become even more important in recent years, which have
seen a variety of non-federal funding sources stagnate or shrink. Many LSC-funded
programs are forced to turn away thousands of qualified individuals with urgent
civil legal problems. These include victims of domestic violence seeking protective
orders, parents seeking custody arrangements to protect their children from abuse,
elderly consumers seeking protection from fraudulent loan and collection practices,
tenants seeking to keep their families off the streets, and veterans and seniors seek-
ing vital government benefits. Over 3,600 legal aid attorneys throughout the country

3For 2002 cases, one more adjustment was made, excluding Title III Administration on Aging
cases where collection of financial eligibility data is restricted by law. This adjustment reduced
reported case closures by about another 35,000.
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are charged with providing civil legal assistance to the more than 43 million finan-
cially eligible Americans-individuals with annual incomes of $11,638 or less, which
is 125 percent of the federal poverty threshold. Despite the hard work and dedica-
tion of this skeletal workforce, studies show that approximately 80 percent of eligi-
ble clients do not have access to legal services when they have serious civil legal
concerns.

HELPING CLIENTS

LSC is best understood in terms of the clients our programs assist. They are all
poor individuals and families who face overwhelming legal challenges. We have se-
lected several client histories that are indicative of the range of cases that our
grantees across the nation handle where the provision of civil legal assistance has
made a critical difference in their lives.

Ms. K. came to the Legal Aid Society of Orange County (LASOC) when she was
20 years old and the mother of a young son. She and her boyfriend began dating
when she was 17 years old, and the severe physical abuse began two weeks later.
He beat and kicked her repeatedly, hit her in the stomach when she was pregnant,
isolated her from her family and friends, was verbally abusive, and refused to allow
her to go out without him. He took her to and from her job and forced her to turn
over her paycheck to him. She finally was fired because she was so stressed on the
job from the situation at home. Despite her best efforts to please him, Ms. K was
beaten because she did not keep a clean enough house or prepare meals her boy-
friend liked. She finally left when he told her that she would be beaten when he
returned home from work for failing to iron his shirt. LASOC assisted her in apply-
ing for restraining orders and custody and visitation orders. The judge indicated
that she was the textbook domestic violence victim and granted the orders as re-
quested.

In New York, Legal Services of New York (LSNY) represented Ms. S. who was
widowed when her husband, the primary breadwinner of the family and an em-
ployee of the World Trade Center, was killed on September 11, 2001. Shortly after
the tragedy, while she was still in shock and grieving her loss, a finance company
began eviction proceedings against her despite the fact that she had paid her rent.
She learned that a foreclosure proceeding against her landlord had resulted in the
landlord’s loss of the house. LSNY successfully negotiated a settlement with the fi-
nance company and Ms. S. was given enough time to find another affordable place
to live.

When Ms. A. was in junior high school she was assaulted so viciously that she
could no longer walk. As a young adult she lived in her own apartment but required
twenty-four hour a day living assistance. The state decided to decrease her home
health care hours to save costs. Since Ms. A. was dependent on the availability of
health care and assisted living on a twenty-four hour a day basis, the potential loss
of her home health care benefits would give the young woman little choice but to
enter a nursing home. With the assistance of Legal Aid of Western Missouri
(LAWMO), Ms. A. was able to retain her home health care assistance and graduated
from college. She now plans a career as a legal service attorney.

Ms. P acquired a ten-acre parcel of property in rural Idaho prior to her marriage.
With the help of friends and neighbors she constructed a small home on the prop-
erty. Eventually she married. Within a week of the marriage, her new husband, tak-
ing advantage of her disabilities, convinced her to sign a quitclaim deed giving him
a one-half interest in her property. Over time he acquired complete control of their
finances and incurred $85,000 in debt. He grew abusive and was arrested for domes-
tic violence. Upon his release from jail he filed for divorce and asked that “their”
land and home be sold to cover the credit card debt. Idaho Legal Aid Services rep-
resented her in a multi-day trial. The court revoked the quitclaim deed and assigned
the vast majority of the credit card debt to Ms. P’s ex-husband.

CONGRESS HAS CONSIDERED AND REJECTED CO-PAY

At the Committee’s request, the LSC is addressing the adaptability of a co-pay
system for LSC-funded grantees. Although the question of charging clients a fee for
legal assistance is not specifically addressed in the LSC Act, the legislative history
of the Act strongly indicates that federally funded legal assistance provided pursu-
ant to the Act is to be free of charge. Both the House and Senate reports note that
“It is in the Nation’s interest to encourage and promote the use of our institutions
for the orderly redress of grievances . . . and that the program of providing free
legal assistance to those unable to afford such counsel should receive continued sup-
port.” The House Report goes on to state that “regulations promulgated by the cor-
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poration will assure that . . . no person or group will be charged any fee for legal
services provided by recipients under this bill.”

LSC has followed this very clear legislative intent, and it has been the policy of
LSC that our grantees may not charge fees for LSC-funded legal assistance. Our cli-
ents represent the poorest of the poor and most vulnerable individuals in the coun-
try and are desperately seeking civil legal assistance to make a critical difference
in our lives.

Moreover, in the mid-1990s co-pay was considered and rejected by Congress. Re-
authorization bills introduced in both the House and the Senate contained provi-
sions that would have required LSC to undertake a demonstration project to study
co-pays, and would have permitted—but not required—LSC to establish a system
of co-pay for some or all of its programs. Neither reauthorization bill passed. How-
ever, a number of the provisions from the reauthorization bills were ultimately in-
cluile((il (iln the 1996 Appropriations Act. The co-pay demonstration project was not
included.

The legislative history of the 1996 Appropriations Act also makes clear that Con-
gress intended for legal services to be provided free of charge. In justifying the attor-
neys’ fees restriction, the House Report states, “Further, the Committee notes that
Corporation grantees are supported by public resources to provide free legal aid to
their clients. Therefore, the Committee believes it is inappropriate for attorneys’ fees
to be collected for free legal aid.” We believe Congress was right when it indicated
that federally funded legal services should be provided free of charge to those in our
society most in need. (Emphasis added.)

STATUS OF LSC REVIEW OF OIG REPORT

In response to the Committee’s request to consider current alleged infractions
committed by California Rural Legal Assistance, LSC will report on the status of
LSC’s review of the OIG’s and the possible sanctions that might be imposed on any
program that has been referred to LSC by the OIG.

On September 30, 2003, the OIG provided CRLA with a draft audit report. As is
standard procedure, CRLA was given an opportunity to respond. On November 14,
2003, CRLA submitted comments in response to the OIG’s report. CRLA disputed
the OIG’s draft findings. On December 11, 2003, the OIG issued its final report. The
OIG accepted some minor corrections from CRLA and dropped one finding. Other-
wise, the OIG reiterated its previous findings. The OIG gave CRLA two months to
provide a corrective action plan (CAP), which CRLA submitted in February of this
year. OIG reviewed it and, on March 5, 2004, after deciding that CRLA’s proposed
CAP inadequately addressed the problems outlined in the report, the OIG referred
the matter to LSC’s Office of Compliance and Enforcement (OCE) through what is
known as the A-50 referral process.

We take our responsibilities under the A-50 process very seriously. The A-50
process stems from a requirement in the 1996 Appropriations Act that LSC was to
“develop procedures to ensure effective follow-up that meet at a minimum the re-
quirements of Office of Management and Budget Circular Number A-50.” A-50 pro-
vides for general federal agency follow up procedures for IG findings.

Following the procedures outlined in that process, OCE, in conjunction with LSC’s
Office of Legal Affairs and management, is currently reviewing the facts and the
law presented in this case. We hope to conclude this review of whether or not we
agree with the OIG’s report by May 1, 2004. We will, however, conclude our work
on this case in as short a time frame as we reasonably can.

There are a number of possible scenarios that could arise after LSC completes its
review of an OIG report. If we concur with the OIG’s findings that a program vio-
lated LSC regulations, and we agree that a program’s proposed CAP will not ade-
quately remedy the situation, we would try to work with the program to develop
a CAP that will bring them into compliance.

If working with the program does not bring them into compliance, we will con-
sider the imposition of any and all sanctions necessary to promptly bring the pro-
gram into compliance. LSC may suspend part or all of the grantee’s funding for up
to thirty days; we could put the grantee on a short-term funding schedule at the
end of the calendar year; and, if the grantee continued to engage in serious viola-
tions of congressional will as codified in LSC Act, appropriations acts and regula-
tions, we could terminate the grantee’s LSC funding.

Another sanction available to LSC is to cease to fund the program during the next
competitive grant cycle. LSC always takes a grantee’s compliance history into ac-
count during the competition process.

If after review of the OIG’s report, LSC management disagrees with the OIG’s
conclusions, then as part of the A-50 process, an Audit Follow up Official (AFO),
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designated by the LSC president, tries to work out an agreement. If an agreement
cannot be reached between the OIG and LSC management, then the AFO issues a
decision that will be final.

CONCLUSION

Civil legal services programs play a critical role in helping poor individuals and
families achieve independence and self-sufficiency and in obtaining critical relief.
Annually, the LSC cases fall into traditional poverty law categories. Grantees close
almost 40 percent of their cases in family law each year, primarily representing cus-
todial parents and victims of domestic abuse seeking divorces and orders of protec-
tion. More than ten percent of our closed cases involve efforts to help elderly clients
with income maintenance issues, veterans’ benefits, disability claims, and other re-
lief under benefits programs designed for older Americans. Almost one-quarter of
our grantees’ litigation is devoted to housing law issues—preventing family home-
lessness by challenging evictions, preventing foreclosures, improving living condi-
tions, helping with Section 8 and other federal housing subsidies or through commu-
nity activities to improve neighborhoods and develop affordable housing. Our pro-
grams’ lawyers keep children in school by representing them in expulsion hearings
and helping students with disabilities learn in effective and appropriate settings.
LSC grantees make sure that the working poor have access to fair employment and
the wages to which they are entitled. Our grantees also assist consumers with bank-
ruptcy and other debt relief, including that caused by predatory lenders.

In conclusion, we at LSC are proud of our partnership with Congress and enor-
mously grateful for the bipartisan support we have earned over the past decade. We
also deeply appreciate the support the Bush Administration has shown for our ef-
forts to provide equal access to justice for low-income Americans in the most effi-
cient and effective manner possible. The LSC Board and staff will continue in this
collaborative effort and will build upon these important relationships in the future
as we endeavor to give meaning to the goal of equal access to all Americans. Thank
you.

Mr. CANNON. Thank you, Ms. Barnett.
Mr. Padilla?

STATEMENT OF JOSE R. PADILLA, EXECUTIVE DIRECTOR,
CALIFORNIA RURAL LEGAL ASSISTANCE, INC.

Mr. PabpiLra. Mr. Chairman, Congressman Watt, Congressman
Delahunt, my name is Jose Padilla. I'm the executive director of
CRLA. I am proud to say I've been a legal aid lawyer with CRLA
for more than 25 years, almost 20 of those years as its director. I
am always honored to speak on its behalf and on behalf of the more
than 85 committed advocates in our program, and especially on be-
half of the more than half a million rural poor and farm workers
to whom we minister legal aid, who honor us by allowing us to be
their lawyers.

CRLA 1s considered one of the more effective legal aid programs
in the country. We are proud of that legacy of high-quality, ethical,
and effective litigation. Congress wants to give poor access to
courts. We bring cases to courts. Courts decide.

Recent examples of our work: We enabled three wheelchair-
bound high school students to secure district-wide building modi-
fications that brought schools in compliance with the Americans
with Disabilities Act. These students had been unable to navigate
their campuses, use bathrooms, or participate in academic pro-
grams that physically accessible—that were physically accessible
only to the able-bodied.

We obtained a fair housing discrimination case settlement
against a predator landlord who sought out women residing at a
local homeless shelter and offered rental discounts in return for
sex.
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We secured improvement to a farm labor camp housing hundreds
of asparagus pickers which had no functioning toilets or showers,
with a filth-laden kitchen, and recovered months of unpaid back
wages for some 400 workers residing there.

I provided Congressman Watt with pictures of that labor camp
going—pictures that show housing going from filth to decency.

And we provided thousands of K-3 English learners access to
Reading First grants under No Child Left Behind, enjoining the
State Department of Education from enforcing a ban that kept
these funds from reaching hundreds of English-learner classrooms.

But it has been a repeated fact of our history, Congressmen, that
effective advocacy invites controversy. So we have come to answer
any questions that you may have about recent audits of our pro-
gram. So I briefly speak to three things: the first two, compliance
and cooperation.

About compliance, CRLA has always realized that we will be able
to provide diligent and effective advocacy on behalf of the most vul-
nerable only through administering efficiently and effectively all
aspects of financial accounting, local office operation, and staff ac-
tivities. Protection of the Federal resource is the most critical re-
sponsibility that a program director will assume. Indeed, for some-
one born in a rural community and raised by parents who were
themselves migrants, this obligation to protect at all cost the Fed-
eral rural legal service dollar weighs heavier.

About cooperation, the recent IG audit presented many more
issues and many requests for information than any previous audit
that we had gone through. We cooperated fully. No inquiries re-
mained unaddressed. No pending issues remained open. When
questions arose concerning client privacy and CRLA ethical respon-
sibility to its clients, those were discussed, as lawyers should, and
resolved.

During the 30-month audit period that extended from notice to
final report, we expended significant resources responding to the
OIG demands. Although CRLA has no final estimate, after 16 of
the 30 months of the audit, CRLA had expended 4,479 staff hours
in audit-related work, at a cost of more than $113,000.

Of course, under the LSC Act, it is the LSC board, its president,
and management staff that make the rules and policies for LSC.
Under the IG Act, the LSC Inspector General assures that the Fed-
eral dollar is protected by auditing for compliance with restrictions.
The IG investigates, inspects, recommends.

In our case, after the extensive review by the IG of hundreds of
case files, hundreds of financial transactions, numerous staff inter-
views, and weeks of on-site field office visits, there was good news.
No financial irregularities, no violation of LSC rules were found
that required any form of penalty, nor any form of formal Federal
intervention.

The IG found that CRLA, Inc., and CRLA Foundation were inde-
pendent entities. It found there were no improper fund transfers
between the two. And after intensive review of CRLA’s 17200 liti-
gation, complex cases that are brought to recover hundreds of thou-
sands of dollars of unpaid wages, the IG found this to be a proper
use of resource. Our clients, Congressmen, are working people, by
and large. We do use legal resources to get wages after they've
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worked and employers think that they can get away without pay-
ing them. We do that work. That’s basic access.

Nevertheless, the IG did make findings in the audit that raise
questions regarding 1610. We responded in full in writing. Where
we could, Congressmen, we agreed. We have changed policies and
practices. Where there was fair disagreement with what LSC re-
quires, we will be looking to LSC for clarity regarding the findings.

About three findings, subsidy. The IG found that when tenants
paid rents late, although we collected the rent, we didn’t charge a
penalty; we didn’t charge interest. And when we did, Congressmen,
it was about $511. It should be noted that the issue of subsidy
amounts to $511 in an $18 million period of operation.

A second issue about client identity. We also disagreed where the
IG findings and recommendations conflict with the black letter of
the law regarding client identity required to be revealed to the pub-
lic. Where clients have explicitly chosen not to be plaintiffs in liti-
gation for fear of landlord or employer retribution, the choice must
be honored. The IG’s position appears to be inconsistent with the
requirements of the LSC regulation, statutory language, and with
our own ethical responsibilities.

And, finally, Congressmen, about shared staff, we also disagree
with the findings about shared staff and about co-counseling. We
rigorously followed the guidelines set by LSC regarding shared
staff. Specifically, we complied with the LSC guidance for 10 per-
cent of our staff to be shared with an entity doing restricted work.
In fact, Congressmen, during this period, CRLA only shared 2 per-
cent of its staff with CRLA Foundation, and we have even offered
to the IG that we would set upon ourselves a 5-percent standard
even though the LSC standard would be 10 percent.

So, finally, we disagree with the recommendation by the IG that
we co-counsel in the future with this foundation with junior law-
yers. This will create bigger supervisory and regulatory problems
that we believe that LSC would want to avoid.

Congressmen, our written testimony discusses all of these issues,
and I am here to respond to these and any other questions you or
Members of this Committee may have concerning any of that audit
that we just finished.

Thank you very much.

[The prepared statement of Mr. Padilla follows:]

PREPARED STATEMENT OF JOSE R. PADILLA
I. INTRODUCTION

It is a distinct honor to submit testimony on behalf of the organization I have now
directed for almost 20 years. This hearing presents inopportunity to make people
aware of the work CRLA performs serving the legal needs of the poor. It is also an
opportunity to speak on behalf of the almost 555,000 rural poor persons and more
than 463,000 farm workers and dependents who are the client constituents of
CRLA. Their poverty status and the challenges facing them makes evident the need
for CRLA’s daily presence in rural communities of California.

CRLA has a proud legacy of effective, ethical and high-quality representation on
behalf of its rural clients, and adopts as a core value the democratic principle that
the poor deserve legal representation as much as those economically better off. In
recent examples, CRLA:

e enabled 3 wheel-chair-bound high-school students to secure district-wide
building-modifications that brought schools in compliance with the Americans
with Disabilities Act; these students had been unable to navigate their cam-
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puses, use bathrooms, or participate in academic programs physically acces-
sible only to the able-bodied (Mitchum v. Santa Barbara School District, );

e obtained a fair housing discrimination case settlement against a predator
landlord who sought out women residing at a local homeless shelter and of-
fered rental discounts in return for sex (Project Sentinel [Cordero] v. Lal);

e secured improvement to a farm labor camp housing hundreds of asparagus
pickers which had no functioning toilets or showers, a filth-laden kitchen with
inadequate refrigeration, and unscreened, unsecured doorways and window
openings, and recovered months of unpaid back wages for some 400 workers
residing there (Ramirez v. JB Farm Labor Contractor);

e worked with HUD to secure a fair housing enforcement agreement with a
rural county that made available grants and loans of up to $30,000 per family
to enable thousands of farm worker families living in substandard trailer
parks to move their homes or secure new homes in newly developed mobile
home parks(Hernandez v. Riverside County);

e provided thousands of K-3 English-learners access to Reading First grants
under No Child Left Behind; and enjoined the California Department of Edu-
cation from enforcing a ban that kept these funds from reaching hundreds of
English-learner class rooms (Pazmino v. State Board of Education).

In describing the foregoing cases, I wanted to share with the Committee the sig-
nificant work that CRLA performs in the rural areas of California. More impor-
tantly, these few examples typify the egregious and shocking situations which poor
rural persons, particularly farmworkers and mostly Latino face day in, day out.

I recognize, however, that the invitation to testify before this Committee was not
due to a keen interest in how a particular legal services agency discharges its re-
sponsibilities. Rather, the Committee’s invitation to testify referred to allegations of
violations of the regulations of the Legal Services Corporation. I want to address
those issues as follows.

I have managed CRLA as its Executive Director for almost 20 of CRLA’s 38 years
of service.! During my tenure alone, CRLA has gone through five extensive Federal
audits and a number of investigations. The recent OIG audit has been the longest
ever, with the most extensive on-site review by an audit team—7 weeks on-site in
four visits stretched over a 2-year period. Two audits in the 1980’s were of 2-weeks
duration each with larger teams of 10-15 members. During my tenure—and indeed
since the Legal Services Corporation Act was enacted in 1974. no program review,
audit nor investigation has found any instance of material non-compliance by CRLA
with the Act and its implementing regulations.

Regarding that auditing history, I make two observations: First, CRLA has al-
ways realized that we will be able to provide diligent and effective advocacy on be-
half of the most vulnerable rural communities only through administering efficiently
and effectively all aspects of financial accounting, local office operation and staff ac-
tivities. CRLA must run efficiently; otherwise, effective advocacy cannot follow. Sec-
ond, we have always sought to protect the public dollar by creating internal over-
sight mechanisms that guarantee full compliance with Congress’ and the Corpora-
tion’s legal strictures. Our funds are not only public—which necessarily require pro-
tection as taxpayer money—but represent hours of daily public service, of daily legal
service, that the poor themselves pay for with both taxes and lack of representation.
CRLA fully understands that survival of national legal services today is a bipartisan
responsibility that has required agreement to a restricted legal practice. Protection
of the Federal resource is the most critical responsibility that a program Director
assumes.

Indeed, for someone born in a rural community and raised by parents who were
themselves migrant farm workers, this obligation to protect—at all costs—the Fed-
eral rural-legal-service dollar weighs heavier. CRLA institutionally, and I person-
ally, take pride in knowing that our understanding of, and strict adherence to, the
laws and regulations governing national legal services—overseeing millions of Fed-
eral funds to one of the 10 largest programs in the nation—has protected this pre-
cious rural resource for the last 30 years.

In turning now to current substantive concerns, I begin by noting that CRLA has
not been advised regarding the specific questions we should address before the Sub-
committee. Accordingly, I take the liberty of anticipating the Subcommittee’s con-
cerns, and will initially address two matters. First is the question of CRLA’s “co-
operation” with LSC’s Office of the Inspector General and the process of our “accept-

1CRLA Inc. was incorporated March 3, 1966, and received its first grant from the Office of
Economic Opportunity (OEO) on May 24, 1966.
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ance” of certain OIG findings and recommendations. Second, is the issues regarding
the substantive findings in the two subsequent reviews by OCE and by the OIG of
the relationship between CRLA and a non-LSC-funded entity, the California Rural
Legal Assistance Foundation—and our compliance with the “program integrity” re-
quirements of LSC Regulation 1610.

A. CRLA COOPERATION WITH THE OFFICE OF INSPECTOR GENERAL

Both the Committee on the Judiciary and this Subcommittee have communicated
concerns to the Legal Services Corporation (hereafter, “LLSC”) questioning whether
LSC’s Office of Inspector General (hereafter, “OIG”) “requests [to CRLA] for infor-
mation . . . are met with resistance from the grantee.”2 In fact, CRLA has provided
the OIG with all requested information; there were discussions regarding client
rights arising from the attorney-client relationship, but those were resolved early in
the audit. There are NO open issues whatsoever concerning requested information.
Throughout the course of reviews by both oversight entities—LSC’s Office of Compli-
ance and Enforcement (hereafter, “OCE”) and the OIG—CRLA has acted in good
faith and in full cooperation.

Audits occur in the midst of the dynamic of daily legal assistance and representa-
tion, and a law firm must always act fully consistent with its ethical and profes-
sional responsibilities owed its clients. The recent OIG audit presented many more
issues and more requests for information than any previous audit. We cooperated
fully. During the 30-month audit period that extended from June 11, 2001 through
the issuance of the final report on December 11, 2003, CRLA expended significant
resources responding to the OIG demands from both the on-site audit team and
Washington headquarters to: retrieve, review hundreds of closed and open client
files and transmit relevant documents from our 22 service-office network to our cen-
tral headquarters; review and compile client and case-related data which no LSC
nor professional requirements obliged us to assemble or report; produce and review
financial documentation for the 2-year audited period. Although CRLA has not esti-
mated the total resources expended for the entire audit, at least through October,
2002 (after 16 months of the 30 months of audit)), CRLA had expended 4479 staff
hours in audit-related work, at a cost of $113,091.3

Throughout the audit, CRLA has understood that the OIG’s findings are to be in
the form of recommendations to LSC for the latter’s final consideration and review.
That understanding is consistent with both the Legal Services Corporation Act and
the Inspector General Act. LSC’s Board implements the LSC Act through adopting
regulations and periodically providing other written guidance to its grantees. The
OIG audits recipients’ compliance with the Act, LSC’s regulations and policies,
under OMB and other federal standards. OIG transmits its findings and rec-
ommendations to LSC in a public report, and has done so with regard to CRLA; we
understand that report has been reviewed by the Subcommittee’s staff. The OIG has
also requested CRLA to submit a “corrective action plan” corresponding to its rec-
ommendations.

Before describing our response to the OIG’s request for the “corrective action
plan”, we reiterate a position we articulated earlier in our comments to the OIG:
we believe the OIG’s extensive review has overwhelmingly confirmed the propriety
and regularity of CRLA’s operations; we note that in no instance did OIG rec-
ommendations include imposition of any LSC penalty, as the OIG can—and does
from time to time—recommend.

As to the OIG’s request for a CRLA “corrective action plan”, with respect to the
majority of recommendations, CRLA either accepted the OIG view or had already
eliminated or “corrected” the situation of concern before issuance of the final report.
As more fully discussed below, CRLA believes some OIG recommendations are in-
consistent with provisions of the LSC Act and/or LSC formal regulations and/or LSC
policy guidances issued to recipients. In some instances we are left with the conclu-
sion that OIG recommendations flatly and facially contradict provisions of the Act
or LSC regulations.

CRLA formally advised the OIG on February 9 regarding both our acceptance of
the majority of recommendations and of those few issues where we believe their rec-
ommendations need to be reviewed by LSC. We understand our response has been
made available to the Subcommittee and reviewed by your staff. Since February 9,
neither the OIG nor any other unit of LSC has responded to CRLA.

2 Letter dated November 20, 2003, to LSC Chairperson Frank Strickland, from Hon. James
Sensenbrenner, Chairman, Committee on the Judiciary; and Hon. Chris Cannon, Chairman,
Subcommittee on Commercial and Administrative Law, p. 2. The issue of “office-sharing” was
also mentioned there.

3These estimates were provided to both LSC and OIG by letter of October 24, 2002.
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Typically, in a situation like this, the LSC Board will determine whether CRLA
or the OIG is correct in its view; that process has yet to be completed. It was thus
surprising for CRLA to be asked to testify about issues that have yet to be finally
determined. While normally CRLA would prefer to have that process before the LSC
Board concluded, being respectful of the Committee’s invitation to testify, we pro-
vide detailed information below on the outstanding issues.

II. REVIEW OF THE TWO 1610 AUDITS

Background.

The OIG audit is the second of two 1610 audits conducted by the Federal govern-
ment over the last 3% years. It is our understanding that both audits were initiated
by complaints to members of Congress from the Western United Dairymen (WUD),
a trade association in California whose mission is to look after the “general welfare
and longevity of dairy producers.” Both audits asked whether Federal funds were
being provided to the California Rural Legal Assistance Foundation? to, ostensibly,
fund the Center on Race, Poverty and the Environment (CRPE). The second was
more succinct: “whether CRLA and interrelated agencies CRPE and CRLAF have
engaged in restricted activities with federal monies.”

While I describe below in detail each of the audits, it is important to note at the
outset the most telling result of these audits after the significant amount of Federal
and recipient resources spent. Neither report mentions a word of the Center on Race
Poverty and the Environment, the alleged relationship driving both reviews.

A. 2000 AUDIT REQUESTED OF THE LEGAL SERVICES CORPORATION

The first audit was requested on September 11, 2000, by Congressman William
Thomas (R-Bakersfield) and was requested of LSC’s Office of Compliance and En-
forcement (OCE) (hereafter “the LSC audit”). That audit was undertaken over 4
days by LSC’s OCE on October 30-November 2, 2000. Findings were issued Decem-
ber 18, 2000, in the name of then LSC President John McKay. For all practical pur-
poses, LSC exonerated CRLA regarding compliance with the 1610 regulation.

“A review of the totality of circumstances (the threshold of our review)
has demonstrated that CRLA did not act in violation of the applicable
restrictions and that CRLA maintained program integrity with the
Foundation.”

B. 2001 AUDIT REQUESTED OF THE OFFICE of INSPECTOR GENERAL

The second audit requested by Congressman Calvin Dooley (D-Fresno) went to
LSC’s Office of Inspector General (OIG). The OIG’s review began with notice to
CRLA on June 11, 2001, and extended 30 months, ending with the December 11
report. The OIG process included: on-site fieldwork involving four separate audit-
team field visits totaling nearly seven weeks; production of hundreds of case files;
CRLA’s transmission to Washington of thousands of pages of case and advocacy ma-
terials plus hundreds of pages of specially-prepared legal memoranda between and
after visits and literally thousands of hours of CRLA staff time in responding to
OIG’s document and other information requests.

1. GENERAL FINDINGS REGARDING AUDIT OF CRLA

Despite the extensive review of hundreds of case files, hundreds of financial trans-
actions, numerous staff interviews and weeks of on-site field office visits, no finan-
cial irregularities, no violation of LSC rules were found that required any form of
penalty nor any form of formal Federal intervention. The OIG found that CRLA Inc.
and California Rural Legal Assistance Foundation were independent entities. It
found that there were no improper fund transfers between the two. After extensive
and intensive review of CRLA 17200 litigation—complex cases that, in large part,
are brought to recover hundreds of thousands of dollars of unpaid wages—the OIG
found this to be a proper use of resources. Nevertheless, the OIG did make findings
in the audit that raised questions regarding 1610.

The application of 1610 involves the examination of 5 broad criteria to determine
the existence of “program integrity”. Those are” (1) legally separate entity (2) trans-
fer of program funds (3) subsidies (4) physical and financial separation and 5) cer-
tification of program integrity. After a 2-year examination, issues arose regarding
two criteria. A summary of those findings were:

(1) Legally separate entity—CRLA and the Foundation are separate legal enti-
ties and have been separate for 24 years (since 1981). There are no overlap-

4Since 1982, the relationship between CRLA Inc. and CRLAF has been reviewed during 5
Federal audits—in 1986, 1988, 1991, 2000 and 2002.
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ping board members. They have separate executive and deputy directors. They
are headquartered in cities 90 miles apart.

(2) Transfer of program funds—CRLA transferred no LSC funds to the Foun-
dation.

(3) Subsidies—The OIG determined that CRLA had failed to charge late rents,
i.e., an indirect subsidy for not charging interest for late rent all of which was
collected. The total involved in and interest on late rent payments was
$511.00. CRLA’s policy was uniform for all tenants. No favoritism was found
regarding any tenant. CRLA sublets space to reduce rent or mortgage obliga-
tions. The $511.00 was collected. Given that the OIG’s period of review was
2-years of operation, amounting to nearly $18 million of expended funds, the
indirect subsidy appears of immaterial value.

CRLA’s experience indicates that the issue of subsidy has been treated inconsist-
ently by OIG and LSC. In its December 2000 report, LSC found an “indirect sub-
sidy, which was the equivalent of a short-term, interest free loan”. It treated the
matter in a manner consistent with a lack of materiality. LSC stated that:

“, .. CRLA and the Foundation have entered into a number of agree-
ments for the benefit of each party, and that these agreements are at
fair market value. Nonetheless, there were minor lapses in CRLA bill-
ing.”

On the other hand, without explanation, the OIG report of December 11, treated the
exact same “indirect subsidy” with more seriousness, by using it as one of 4 key fac-
tors that lead to the 1610 violation. The OIG stated that

“. . . The grantee subsidized the Foundation by routinely allowing late
payment of rent over a long period of time. Between June 2001 and
May 2002 the Foundation seldom paid its rent for three offices on
time.”

It concluded that

“[bly allowing the interest free use of these funds the grantee sub-
sidized the Foundation activities.”

Respectfully, presence or absence of minor penalties for late rental payments is no
ground for a finding of any material violation of the law.

(4) Physical and financial separation—This criterion has 3 aspects: financial sep-
aration, shared space, and shared staffing.

o Financial accounting for the two organizations was found to be entirely sepa-
rate.

Regarding physical separation, CRLA was found to have complied with the
articulated LSC criteria regarding “physical separation”—separate signage,
market value rent, separate entry, separate institutional identification. In one
instance, the OIG questioned the fact that both tenants could access a shared
lunchroom and concluded it was impermissible. But that situation, even if
shared access to a lunchroom can be said to be a problem, has been rendered
moot because the rental space is no longer shared.

Shared staff arrangements are a separate sub-criteria examined in the audit.
CRLA has separate time keeping from all other organizations it works with.
LSC’s guidelines suggest that recipients that are as large as CRLA, should
not allow more than 10 % of advocacy staff to be shared with an organization
that undertakes restricted activities, and that doing so will call into question
the organizations’ separation.> Under the guideline, CRLA could have had up
to 8 such shared employees before it would be questioned. During the period
at issue, CRLA had 1 attorney and 1 paralegal—only 2%. Nonetheless, ignor-
ing the established LSC guideline, the OIG questioned the involvement of the
1 attorney and 1 volunteer attorney.

(5) Certification of program integrity—Recipients are required to file a
Board-approved annual certification of 1610 compliance. CRLA has filed these
in all years required, to the present.

5This guideline is found in GUIDANCE IN APPLYING THE PROGRAM INTEGRITY
STANDARDS, attachment to LSC Memorandum to All LSC Program Directors, Board Chairs
re “Certification of Program Integrity”, October 30, 1997, from John A. Tull, Director, Office of
Program Operations.
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2. CO-COUNSELING: A NON-1610 CRITERION

We begin by noting that co-counseling of litigation does not appear as a 1610 fac-
tor under the statute, regulations or LSC guidance; the OIG’s extensive evaluation
of this practice has inserted a new program integrity factor of which neither CRLA
nor other recipients had any prior notice. The Compliance Supplement For Audits
of LSC Recipients (December 1998) used by LSC, the OIG and Independent recipient
auditors for auditing programs does not identify co-counseling as a factor for assess-
ing 1610 compliance. Recipients use this manual in preparing for LSC and OIG re-
views. Nonetheless both LSC and the OIG have analyzed co-counseling in assessing
compliance with 1610.

Co-counseling is, of course, common in litigation and other types of legal practice,
and is consistent with the Act and Regulations. CRLA undertakes co-counseling to
satisfy our obligation under LSC Regulations to expend 12%2% of our annualized
basic field award to involve private attorneys in delivery of legal services. (“Private
Attorney Involvement” or “PAI”, 45 C.F.R., §1614.) CRLA attempts to secure “pri-
vate”, i.e., non-LSC-funded, attorneys to co-counsel with our staff attorneys in sig-
nificant litigation, but in rural California this is one of the very few effective ways
that programs both leverage such resources and meet the LSC obligation.

CRLA engages in extensive co-counseling with non-LSC-funded attorneys and law
firms in order to: (1) satisfy our obligation under LSC Regulations to expend 12%2%
of our annualized basic field award to involve private attorneys; (2) obtain the ben-
efit of experienced litigators who can enable a local office staffed by limited-experi-
ence staff to undertake representation that we could not otherwise provide; (3) ob-
tain added staffing and physical resources to pursue litigation for which we would
not otherwise have sufficient professional and support personnel to undertake; (4)
acquaint and train members of the private bar in specialized areas of poverty law
with the goal of expanding the availability of private-bar representation to low-in-
come clients including the vast number of non-LSC-eligible poor people in rural
California.

CRLA implements litigation co-counseling arrangements through written co-coun-
seling agreements, generally based upon a 9-page “model” agreement that is tailored
in individual cases as appropriate to the particular circumstances of the case and/
or the needs and resources of outside counsel. Upon request, we identified agree-
ments in 42 separate cases including six in which the Foundation co-counseled, and
made forty-one agreements available for review. In these 42 cases (including some
cases in which we co-counseled with more than one firm), CRLA co-counseled with
at least 26 different law firms one of which was the Foundation.® We co-counseled
on more than one case with at least 9 of these firms.

CRLA implements and monitors our co-counseling relationships through a series
of rigorous review steps including collective review and approval of detailed Litiga-
tion Assessment Plans and draft complaints by the four Directors of Litigation, Ad-
vocacy and Training in conjunction with the Deputy Director; through review and
approval of detailed, lengthy written co-counseling agreements, and through similar
collective review of semi-annual written reports submitted by advocacy staff for all
significant advocacy including co-counseled litigation.

CRLA does not differentiate among firms with whom we co-counsel in our pursuit
of the above-described goals, practices and compliance with professional responsi-
bility and LSC requirements. We maintain these goals, practices and compliance
equally with the Foundation as with all other co-counsel.

The OIG recommended that CRLA staff any cases co-counseled with the Founda-
tion only with its most junior attorneys. Co-counseled cases are generally the largest
and most difficult litigation with the most complex issues both substantively and
procedurally. The Inspector General’s recommendations that only junior counsel
participate in cases with the Foundation are completely counter-intuitive to his con-
cern that this co-counseling results in loss of objective integrity and independence.
Independence and CRLA institutional integrity are far more likely to be maintained
by senior counsel who are sufficiently experienced in litigation and administration
to confidently exercise the independent judgment that an inexperienced advocate
simply has not acquired.

CRLA informed the OIG in its Response of February 9, 2004 that it would
strengthen certain aspects of its personnel policy, and would otherwise comply with
Parts 1610 (and 1604 and 1635) through adherence to a number of policies to be
incorporated into its CASE HANDLING AND OFFICE PROCEDURES MANUAL

6 These firms included both traditional, for-profit, private law offices and other non-profit enti-
ties that provide legal representation.
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and/or our PERSONNEL MANUAL and/or our OPERATIONS MANUAL, as appro-
priate, and authorized as appropriate by Board actions.

3. MISINTERPRETATION OF LSC REGULATION 1636: CLIENT IDEN-
TITY

The OIG’s Final Report directs CRLA to turn over to the employer, landlord or
other defendant in a lawsuit of this kind the names of every individual who may
have consulted with CRLA about their rights—even those who have not authorized
CRLA to bring lawsuits and who are not plaintiffs in a pending or contemplated ac-
tion, and even though revealing the identities of these non-plaintiff employees or
tenants who considered and rejected the pursuit of formal legal remedies regarding
their employment or housing is very likely to jeopardize that employment or hous-
ing, and to profoundly deter potential clients from consulting a lawyer to determine
if they have been treated illegally in the future. The Inspector General’s position
would effectively penalize the consultation with legal services attorneys that the
Legal Services Corporation Act and implementing regulations are supposed to guar-
antee.

The OIG’s position is inconsistent with LSC’s regulations in Part 1636, and con-
trary to the professional responsibilities that CRLA attorneys owe their clients and
potential clients under state and federal law. Part 1636 requires CRLA to identify
to adversaries and obtain written factual statements from plaintiffs that we rep-
resent in all litigation (including that brought under California’s Business & Profes-
sions Code Sections 17200 et seq.). CRLA has complied fully with those require-
ments. Our compliance is implemented through formal policy incorporated in our
CASE HANDLING MANUAL and through specific confirmation in each Litigation
Assessment Plan reviewed jointly by our Directors of Litigation, Advocacy and
Training (as described previously, p. 8).

The OIG found no instance in which CRLA had failed to comply with these re-
quirements. Instead, the Final Report directed CRLA to implement procedures by
which it would obtain statements of fact from and identify to adversaries’ clients
who have consulted with CRLA attorneys but who have refused to become plaintiffs
in litigation. The OIG’s position is inconsistent with Part 1636 and would require
CRLA attorneys to violate their own professional obligations under governing law.
Part 1636 is not ambiguous. Sub-part 1636.1 provides in relevant part that,

[tThe purpose of this rule is to ensure that, when an LSC recipient files
a complaint in a court of law or otherwise . . . the recipient identifies
the plaintiff it represents to the defendant and ensures that the plain-
tiff has a colorable claim.

Sub-part 1636.2(a) further provides,

When a recipient files a complaint in a court of law or otherwise . . .
participates in litigation against a defendant . . . on behalf of a client
who has authorized it to file suit in the event that the settlement nego-
tiations are unsuccessful, it shall:

Identify each plaintiff it represents by name in any complaint it

files . . . ;and
Prepare a dated written statement signed by each plaintiff it rep-
resents, enumerating the particular facts . . . (Emphases added) 7

Eligible persons often enter into attorney-client relationships with CRLA for assist-
ance in investigating and evaluating their potential rights or liabilities vis a vis an
opposing interest, or for advice and counseling in dealing with an opposing interest
by means other than litigation. Many such persons never authorize CRLA to file
suit on their behalf, often because they have no desire to have their concerns pub-
licly revealed for fear of retribution. Absent publicly filed litigation in which they
are parties, their desire for privacy is recognized and respected by federal and state
law. As just described, Part 1636 limits recipients’ obligations to identify clients to
their adversaries to the circumstances when those clients have specifically author-
ized the recipient to name them as plaintiffs in pending or anticipated litigation,
but not when those clients are only counseled rather than named as parties to liti-
gation.

7The dictionary definition of a “plaintiff” is, unsurprisingly, consistent with the assumption
underlying these regulations: “A person who brings an action; the party who complains or sues
in a civil action and is so named on the record . . .” (BLACK’S LAW DITIONARY (5th ed.,
1979); “1. one who commences a personal action or lawsuit to obtain a remedy for an injury
to his rights . . . 2. the complaining party in any litigation . . .” (WEBSTER’S THIRD NEW
INTERNATIONAL DICTIONARY (1986).)
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The American Bar Association’s Model Rules of Professional and LSC’s own rules
that require recipients’ attorneys to adhere to their professional duties in serving
their clients and potential clients, support CRLA’s position. The Statement of Find-
ings in the LSC Act indicates that,

attorneys providing legal assistance must have full freedom to protect
the best interests of their clients in keeping with the Code of Profes-
sional Responsibility, the Canons of Ethics, and the high standards of
the legal profession.

(42 U.S.C., §2996, subd. (6) .) In furtherance of this mandate, Congress expressly
required that the Legal Services Corporation

shall not . . . interfere with any attorney in carrying out his profes-
sional responsibilities to his client as established in the Canons of Eth-
ics and the Code of Professional Responsibility of the American Bar As-
sociation . . . or abrogate as to attorneys in programs assisted under
this subchapter the authority of a State or other jurisdiction to enforce
the standards of professional responsibility generally applicable to at-
torneys in such jurisdiction.

For these reasons, CRLA expects that upon review of this position regarding 45
CFR1636 and the applicable professional rules, LSC will accept CRLA’s position.

III. INVESTIGATION REQUESTED BY CONGRESSMAN JOHN DOOLITTLE: 45 CFR 1617

On January 7, 2004, Congressman John Doolittle (R-CA) filed a complaint with
the Office of Inspector General on behalf of former California state legislator Dean
Andal. He charged that CRLA had violated “prohibitions against desegregation and
class action lawsuits”. The OIG audited CRLA for 4 days, January 20-23. On March
12, 2004, the OIG issued its findings which contend that although it was permis-
sible for CRLA to have continued working on the case Hernandez v. Stockton Uni-
fied since 1977, CRLA violated the 1996 prohibition against participation in class
actions because it had engaged in negotiations with the Stockton Unified School Dis-
trict (at its request) to bring the case to closure.

The Inspector General correctly notes that in 1977, LSC’s Office of the General
Counsel approved continued CRLA representation of the plaintiff class. (LSC letter
dated May 31, 1977, from Alice Daniel, General Counsel, to Hon. M. Caldwell But-
ler, U.S. House of Representatives.). That letter recognized, in part, that CRLA’s
participation was to negotiate stating: “Negotiations with respect to the court’s find-
ings and conclusions of law are now in progress”.

The Hernandez litigation was filed in 1970 and resulted in a judgment in 1974
finding the district guilty of de jure segregation of Latino and African American stu-
dents. The court granted a traditional desegregation remedy to the petitioner par-
ents, including busing and an implementation plan approved in 1977 that estab-
lished phased integration in District schools. In 1991 the judgment was amended
by further order to eliminate busing and substitute remedial funding for those
schools in poor neighborhoods that had earlier suffered the imposition of segrega-
tion. All this activity preceded Congress’ 1996 adoption of the class-action prohibi-
tion; all was appropriate LSC-funded activity, and indeed, constituted recipient’s
Private Attorney Involvement activity through co-counseling.

In 2002, the District approached CRLA and petitioners requesting that CRLA and
co-counsel facilitate final resolution of the case. CRLA’s presence during the 2002—
2003 meetings between the defendant District and petitioner’s counsel was re-
quested by the District and expected by the court which had overseen this case for
years. The parties assumed that a negotiated agreement was far more efficient and
less costly than litigating the issue before the court which would be more time con-
suming. Agreement was reached in early 2003 providing for the termination of the
consent decree (because its purpose had been met) and a 2-year transition thereafter
during which the schools that had received state desegregation funds would receive
a reduced percentage of those funds until they would be split evenly with low-
achieving schools or as the district otherwise saw fit. CRLA’s role in these meetings
and negotiations subsequent to the 1996 class-action prohibition did not represent
either a new case nor new intervention in an existing case but rather undertaking
our ethical duties to existing clients arising from the long-standing, still-open law-
suit.

CRLA’s role during those meetings and negotiations was beneficial to the parties’
abilities to resolve and finally settle this three-plus-decades old litigation, and thus
was in the public’s interest and in the interest of its client community. Although
reasonable minds could differ, CRLA understood that its presence during the nego-
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tiations did not constitute participation in “adversarial proceedings” as that term is
used in the statute and regulations. CRLA went on record with the court and the
opposing party about the nature of the prohibition,® and neither was concerned that
CRLA was acting outside the scope of permitted activity. The client community was
similarly informed.

SUMMARY

e But for the district court’s request that CRLA assist in bringing the case to
closure, the case would have continued as a virtually “inactive” case under
the existing consent decree; the current class action regulation allows recipi-
ents to “remain informed about, or to explain, clarify, educate or advise others
about the terms of an order granting relief”.

e CRLA, petitioners, defendants and the Court expressed the belief that the
presence of CRLA, who had been counsel in the case since its inception in
1970, would be beneficial to putting to bed this over-3-decades-old case. The
availability of CRLA’s knowledge served their—and the public’'s—interests. In
sum, CRLA believes that its role in the proceedings at issue was not “adver-
sarial” and was desired by the parties and the court, benefited the public in-
terest in enabling the parties and the court to finally resolve lengthy litiga-
tion, and was undertaken in the good-faith belief that we were complying
with the spirit and language of the class-action and desegregation prohibition.

The court dismissed the primary case on June 18, 2003, at which time CRLA
ceased to be a part of the case in any capacity.® CRLA closed its case file in
the Hernandez matter effective December 31, 2003.

e CRLA filed its withdrawal with the Stockton Superior Court for the County
of San Joaquin on March 26, 2004.

CONCLUSION

CRLA has been privileged for some 38 years to provide the rural poor of Cali-
fornia with full access to the state’s civil courts and, thereby, to provide some sem-
blance of justice to those not accustomed to such civil representation. This is what
CRLA believes to be the simple mission of the Legal Services Corporation Act of
1974. In meeting this purpose, CRLA has carefully and rigorously adhered to the
law, regulations and guidelines set by Congress and LSC. CRLA will continue to do
so.

Mr. CANNON. Thank you, Mr. Padilla.
Ms. Charn?

STATEMENT OF JEANNE CHARN, DIRECTOR, BELLOW-SACHS
ACCESS TO LEGAL SERVICES PROJECT, HARVARD LAW
SCHOOL

CHARN. Chairman Cannon, Mr. Watt, Mr. Delahunt, and
Members of the Committee, it’s a pleasure to speak to you today
about the work that we've undertaken over the years at Harvard
Law School. For 25 years, I've directed the major civil clinic at Har-
vard Law School, now known as the Hale and Dorr Legal Services
Center. It’s our belief that our students, as we introduce them to
the practical aspects and skill dimensions of lawyering, will learn
best in a fully operational law office.

The center has a staff at any time of about 20 attorneys, fellows,
and paralegals, and we’re very pleased that part of our students’

8In a February 24, 2003 letter to the District’s counsel prepared before the present OIG inves-
tigation, we confirmed that CRLA was making no claim for past or present attorney fees or costs
and reiterated that although we had at one time been counsel, Mr. Roos “of META is the sole
counsel for the Petitioners and has full authority to settle the case . . . or otherwise represent
the Petitioners.” Shortly thereafter, still prior to the present investigation, Mr. Roos submitted
a declaration executed March 3, 2003 to the court also asserting that he was “the sole attorney
of record, as CRLA is barred by federal law from participating in class actions . . .”

9The case was appealed by a group of intervenors who seek to deny the court the 2-year tran-
sitional jurisdiction the court sought to maintain by its June, 2003, order. CRLA is no longer
receiving any judicial or party notices or any other notices related to the appeal.
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education, our students often have opportunities to work for the
finest Government, private, and other law firms. We think it’s also
very important that students from Harvard Law School have some
understanding of the needs of low-income people and how the law
and the justice system works for those who have little and who oth-
erwise could not afford the services of the fine lawyers that most
of these students will become.

Our office is in Boston. It’s not on campus in Cambridge. It
serves a quite racially and income-diverse area. It serves the low-
est-income areas of the city of Boston.

In addition to our student education mission, we have a mission
of providing the highest quality service and functioning as a labora-
tory to experiment with cost- and quality-effective approaches to
delivering services to low- and moderate-income people.

Over time, we came to make a decision to serve moderate- as
well as low-income people. This year, in Boston, the area median
income is $82,000, in excess of $82,000. We are a high-cost-of-living
area, and many individuals above the poverty line share the same
problems. They need assistance in domestic matters, around credit
problems, around threatened foreclosure of their homes, as very
low income people do. So we serve a population that goes up to
about three times the poverty rate.

We do—much of the work that we do is similar to work that an
LSC office might do. We represent tenants. We represent people on
benefits issues. We represent people on family issues. We had a
practice going back 15 years that focuses on families impacted by
HIV and AIDS, one of the first programs in the country to do so.

But particularly since the time that we were fortunate enough to
form a partnership, really, with a major Boston corporate firm,
Hale and Dorr offered money to purchase a permanent home for
the center but, more important, began to volunteer large numbers
of hours to assist with our learning and service program.

We decided that it would be useful to see if we might provide as-
sistance to small businesses, particularly minority business owners
in previously disinvested areas, to people seeking to make purchase
of a home, to not-for-profits, and to other institutions and entities
that form the basic fabric of a low-income community and who may
generate jobs and resources that benefit large numbers of low-in-
come communities.

We began to do this, and Hale and Dorr assisted us by providing
a lot of the expertise in business and other matters that are typi-
cally not present in a legal aid office.

We are predominantly funded by Harvard Law School, and gen-
erously funded by Harvard Law School, and the school is very
proud of the amount of service that our office provides. We close
between 700 and 900 full representation cases a year, and we ad-
vise and assist in more limited ways as many as a thousand clients
each year.

We have always sought and obtained statutory fees where appro-
priate in our ordinary service cases. Our mission is not particularly
law reform or statutory change. Our mission is direct service to in-
dividuals around the everyday problems that people face.

As part of our experimentation, particularly when we began rep-
resenting small businesses and other entities, we introduced a co-
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payment system in that part of our practice. When we found that
it was working and that it was accepted by clients, we expanded
it to other areas of our practice. The reasons we did it were largely
those mentioned by the Chair in his opening remarks. We thought
we might gain income. We thought that it might empower clients
to feel more entitled to diligent and high-quality service; that it
might help them in deciding if there was a small or modest co-pay-
ment if they really wanted to take on legal action in an area. And
we wanted our students to understand that there is a business di-
mension to law practice.

We have no co-payment in emergencies. Clients who are in need-
based benefit programs do not make co-payment, and many clients
at or below poverty do not make clients. The vast majority of cli-
ents who participate in the co-payment system or whom we ask to
make co-payments are above the poverty line.

We do know that we've been effective in increasing resources
available to the office, that our students have learned about busi-
ness practice, and that clients have been accepting of this project.
We have not studied, but we intend to within the next year and
a half, the extent to which the co-payment system is received and
perceived by clients in ways that we had hoped.

My last comment would be that, in addition to running this
teaching, learning, and service center in the Jamaica Plain area of
Boston, we are—I'm also involved with an ongoing policy study on
ways of making legal services more widely available. This has been
my life’s work for my career, making legal services available, and
I remain hopeful as I approach 60 that at some point in this coun-
try legal services will be widely and freely available, not only to the
very poor but to all those low-income and working people above the
poverty line who also are in desperate need of services and who
cannot afford quality service at the market. And in such a system,
I think it is most reasonable and appropriate that, as we—particu-
larly as we move up the income scale, that clients make a contribu-
tion to cost of service.

Thank you so much for your attention.

[The prepared statement of Ms. Charn follows:]

PREPARED STATEMENT OF JEANNE CHARN

Good afternoon, and thank you for the privilege of speaking to the Subcommittee
on Commercial and Administrative Law. I have been asked to provide information
on aspects of the client service program of the Hale and Dorr Legal Services Center
of Harvard Law School, particularly information on client co-payments that we have
instituted for some of the services that we provide. I begin with some background
on the Hale and Dorr Legal Services Center of Harvard Law School and conclude
with a brief mention of the Bellow-Sacks Access to Civil Legal Services Project, both
of which provide important context for our experiment with client co-payments.

I. THE HALE AND DORR LEGAL SERVICES CENTER OF HARVARD LAW SCHOOL

The Hale and Dorr Center, (the Center), was founded by my late husband Gary
Bellow and me in 1979. At that time, the office was known as the Legal Services
Institute. Until 1982, the program was a legal services practice center in which
twenty-four third year law students spent the entire year in courses and casework
preparing for careers in LSC legal services programs around the country. Eight of
the twenty-four students were from Harvard Law School but up to sixteen students
were from Northeastern University Law School in Boston and from other law
schools in the country. The Legal Services Corporation, through a partnership be-
tween Harvard Law School and Greater Boston Legal Services, was the primary
funder of the program.
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Beginning in 1982, Harvard Law School became the primary sponsor and funder
of the Center, though we have always retained a tie to Boston area legal services
providers. The goals of the Center since 1982 have been:

o To introduce students to law practice—QOur experience suggests that students
learn best in a realistic setting. Under the supervision of experienced lawyers,
students represent clients and, in companion courses, discuss and analyze the
judgments, ethics, responsibilities, tasks and relationships of law practice. We
have developed the concept of a “Teaching Law Office” similar to a teaching
hospital in the medical profession.

To provide high quality service to clients—The teaching and learning methods
that best meet our students needs also produce a great deal of service to cli-
ents who cannot afford to pay for good quality legal assistance. Harvard Law
School and its clinical program is very proud of the contribution we make to
meeting the every day legal needs of thousands of Boston households and in-
dividuals. On an annual basis, the Center typically provides extended rep-
resentation to over 700 clients and brief service and advice to as many more.

To be a laboratory for experimenting with approaches to delivery of high qual-
ity legal services—The Center deliberately experiments with ways of providing
excellent and cost-effective service to as many clients as possible. We are com-
mitted to documenting, validating and reporting on the results of these ef-
forts. Our service experiments have included: (i) extensive use of telephone
advice beginning in the mid 1980s; (ii) development of regular clinics where
staff and students assist clients appearing pro se—we have conducted a pro
se divorce clinic for twenty years; (iii) in the late 1980s, offering legal services
to individuals and families affected by AIDS and HIV; (iv) early in the 1980s,
focusing on service to victims of domestic violence in our family practice and
collaborating with shelters and other social service providers as the serious-
ness of this problem came to be more widely recognized and understood; (v)
collaboration with area medical providers to offer preventive law services and
benefits check ups to low-income patients on site in clinics and hospitals; (vi)
expansion of assistance to individuals and households up to four times the
poverty level because these clients legal needs are similar to those of the very
poor;! (vii) providing service to first time home-buyers, community not-for
profits, affordable housing developers, and small businesses; (viii) develop-
ment of a comprehensive quality assurance program that, among other
things, tracks outcomes for all clients, sets annual performance goals for ad-
vocates and practice units, and evaluates every advocate and practice unit in
terms of these annual goals;2 and (ix) development of a system of client co-
payments for some areas of service, which I describe below.

In 1992, Hale and Dorr, LLP a major Boston law firm, donated funds to provide
a permanent home for the Center. Perhaps more important than the generous gift
of funds for a building, Hale and Dorr began a partnership with the Center in which
firm lawyers volunteer thousands of hours to serve clients and mentor students. For
the past five years, Hale and Dorr has assigned a senior partner half time, year
round to supervise students and to practice with staff at the Center. The first “part-
ner in residence” retired this spring and a second partner has now joined us. The
Center and the Hale and Dorr firm recently celebrated the tenth anniversary of our
collaboration and we are developing a strategic plan for joint work in the coming
years.

The Center now has twenty or more lawyers, fellows and paralegals and as many
as seventy students practicing and learning together each semester. During the
summer we accept volunteer students. For the summer 2004, we received over a
hundred applications from students in many law schools, volunteering for fewer
than fifty internships. The demand for our summer program has grown as past
summer interns have spread the word about the quality of service and learning at
the Center.

1Boston is a very high cost of living area. In 2004, the area median income for a family of
four is $82,600. Housing subsidy programs consider 80% of area median as low income and 50%
of area median income as very low income.

2The quality assurance program is described in more detail in Jeanne Charn, Quality Assur-
ance at the Provider Level: Integrating Law Office Approaches with Funder Needs, available at
wwuw.lsc.gov; and Jeanne Charn and Randi Youells, A Question of Quality, LSC EQUAL JUSTICE
MAGAZINE, Winter 2004
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II. CO-PAYMENTS FOR CLIENT SERVICE

As the brief description of the Center’s history and program indicates, while we
share with LSC and its grantees a commitment to providing high quality service to
households and individuals in their every day legal problems, we serve a broader
clientele and we offer service in areas that are not typical of LSC grantees.

Law school support for the Center’s annual operating program in fiscal 2004—2005
(Harvard’s fiscal year runs from July 1 through June 30) is projected to be approxi-
mately $1,995,000. For the same period, the Center projects earnings from statutory
attorney’s fees, client reimbursement of costs of service (e.g. filing fees, depositions,
experts) and income from client co-payments to be between $135,000—$140,000. We
project to spend between $45,000 and $50,000 in out of pocket case related ex-
penses. These figures are consistent with year-end projections for 2003—2004.

We have always sought attorney fees where authorized by statute and, in the
past, this was our main source of service generated income. We began a co-payment
system in the mid-1990s, when we began to offer service to entities (not for profits
and small businesses) and first time home buyers. As we found clients accepting of
the co-payment concept in these areas of practice, we expanded to other areas. We
do not charge co-payments to clients whose only income is need based benefits or
to clients below the poverty line unless our representation produces funds from
which the co-payment could be made, for example, settlement of a claim or receipt
of back benefits due to an approved application. We do seek reimbursement of out
of pocket costs of representation from clients of all income levels, with provision for
waiver in cases of hardship. In many instances, for very low-income clients, costs
of representation may be waived by courts or paid for under statues, so the Center
does not incur out of pocket costs.

We do not charge co-payments in emergency matters, such as clients who need
immediate assistance in obtaining domestic violence restraining orders, because we
do not want to impose even the smallest impediment to access for clients in crisis.
Also, there are no co-payments for any client for preliminary consultations related
to whether or not we will be able to provide advice or assistance beyond any limited
advice that may be offered in a first meeting.

As we have institutionalized the co-payment system, we are finding that while at-
torneys fees claimed under statutes has in the past accounted for most of the service
generated income to the Center, we are now approaching about a third of ordinary
service generated income from client co-payments mostly in the range of $100 to
$300. We occasionally are awarded and paid a single large fee, which would skew
ratios significantly towards statutory fees, but excluding the occasional larger fee,
we are beginning to see a regular flow from co-payments for the services that we
routinely provide.

We decided to experiment with a system of client co-payments for a number of
reasons. First, we hoped to increase resources to serve more clients. Second we
hoped that clients who made even a small payment for service would have a greater
sense of entitlement to diligent, responsive service. Third, we thought that it was
possible that a small co-payment would play some role in helping clients decide if
they really wanted to pursue legal action. Fourth, we wanted our students to have
a realistic experience of dealing with the business aspects of law practice.

The increase in resources is measurable, and we see our students learning how
to discuss fees and costs with clients. We have found most clients accepting of a
modest co-payment system, but we have not systematically surveyed or tested our
goals in terms of client perception and attitudes. We hope to do this within the next
two years, and will have better information at that time. We plan to continue the
system we have in place, modifying it based on experience, and to conduct a careful
and full review by the end of academic 2005-2006.

Any system of co-payments requires strong fiscal systems and fiscal controls, and
attention to safety issues in terms of funds on hand, even for very short times, in
the office. Fortunately, Harvard Law School is our fiscal agent, with well-estab-
lished systems and controls, and we have not had any safety incidents.

III. THE BELLOW-SACKS ACCESS TO CIVIL LEGAL SERVICES PROJECT

In 1999, a number of the faculty at Harvard Law School, including my late hus-
band, met to plan a project that would look broadly at ways of greatly expanding
access to civil legal assistance for low and moderate-income people. Twenty years
of experience at the Hale and Dorr Center suggested approaches that might work
on a larger scale. When my husband died in the spring of 2000, his classmates from
the Class of 1960 along with others who admired his life-long dedication to improv-
ing access to justice, generously donated funds to support a policy research project,
which I was asked to direct. The Bellow-Sacks Project is entirely supported by Har-
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vard Law School and its alumni who share a dedication to making access to justice
available to all whom the market cannot serve. The Project has no bias towards any
existing or future system or stakeholder. We have invited, and been fortunate to
have the participation of leadership from the Legal Services Corporation at a num-
ber of Bellow-Sacks sponsored events in the past three years.

We expect to have a preliminary report and findings by next fall. One important
area of study has been the much larger government supported and led legal services
programs in other countries. These programs serve moderate as well as very low-
income clients through private bar involvement as well as staffed offices. Most in-
volve client contributions to the cost of service at higher levels of income eligibility.
In this sense, our client co-payment experiment should be understood not only as
part of the program at the Hale and Dorr Center, but also as informing the possible
contours of a larger and more comprehensive U. S. legal aid program that, drawing
on present LSC efforts, will be well managed, cost-effective, and highly valued by
the much larger number of clients it serves.

Mr. CANNON. Thank you, Ms. Charn.

We appreciate all of your testimony, and may I just ask you, Ms.
Charn, to follow up on what you were just saying, do you think
there’s a place for co-payment then in the Legal Services Corpora-
tion system?

Ms. CHARN. There may be. I would say in our case, we focused
on other areas before we moved to co-payments. We were very in-
terested in having a very high quality and efficient program that
was both diligent, turned over cases, did it in a way that was client
centered and met their needs; and that only when we were satis-
fied that we were making good progress on that front did we try
any experiment with co-payments. And we were cautious as we
went forward with it.

There are clients in our office who would be similar to Legal
Services-eligible clients who are involved in the co-payment system
primarily when our representation produces for them resources out
of which a modest co-payment might be made.

There are many clients who are Legal Services eligible where we
haven’t yet implemented this program, and we always have hard-
ship exceptions. But I think we’ll know more when we critically
study what the client view is.

One wants to be careful not to create barriers, but I do think
there may be gains of the sort that you mentioned around client
ownership and sense of pride and dignity that could be involved
with such a system. We’d like to test that out and get some more
information on it.

Mr. CANNON. Great. Thank you very much.

Mr. Padilla, in the case of the office manager in your Oceanside
office, this individual’s working as a full-time employee for CRLA,
in addition, as the head of the office and in a supervisory role. I
assume that this individual had direct oversight from one of your
DLATs as well as yourself. Generally speaking, how much inter-
action do you have with the foundation? And considering your
views on the importance of immigration issues, were you not aware
that this employee was holding a director position within the foun-
dation dealing with these specific issues?

Mr. PapiLrA. Congressman, I'm aware of—oh, I'm sorry. It says
“talk.”

In our Oceanside office, I think you're referring to an employee
that left CRLA 3, 4 years ago. And the issue there arose in the con-
text of the LSC guidelines. It was about shared staff. And when the
IG came to us, they came in asking about a number of shared staff.
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And at the end of all of that, even though we could have had seven
or eight, we had two. One of those two, according to the IG, was
a volunteer attorney. And you're making reference to a volunteer
attorney that, as far as we understand the regulation, is not cov-
ered by the 1610 regulation.

So the 1610 regulation covers part-time attorneys when folks go
part-time, but it also does not cover full-time employees. The direc-
tor of that office, who I am sort of fully aware of the work and the
litigation, the IG brought the information to my attention. We re-
viewed that. As a matter of fact, they served me with a number of
newspaper articles involving this particular attorney. But when it
came down to it, we told the IG that this person on their own vol-
unteer time could—could do what they could do. We cannot regu-
late what our employees do on volunteer time.

And so it just happened that in that particular regulation which
you were asking about is that person is not a shared staff person
because shared staff persons are persons who are working part-
time with you and working part-time with another entity. So with
respect to the Oceanside office, that's—I'm assuming that that’s
what you were referring to, and so that employee in particular was
working full-time with us.

Mr. CANNON. In a case like that, when you have an employee
who is working for you and being paid by you but is volunteering
outside, do you allow the utilization of LSC resources or CRLA re-
sources in fulfilling those volunteer activities?

Mr. PADILLA. Well, no, Congressman, we don’t. We're very, very
clear with staff that when staff is doing any kind of work, actually
both with—work that would be considered prohibited with entities
that are doing restricted work, or when theyre doing work with
any nonprofit, we clearly, clearly tell our staff that they must fol-
low the rules about respecting the resource, the CRLA resource.
Whether that is paid by LSC funds, whether it’s paid by State
funds, whether it’s paid by private foundations, all of that resource
belongs to CRLA.

So to the extent that they may be working with another entity,
we clearly explain what the rules are, what our expectations are
with respect to even reimbursement. We're told that to the extent
that resources may be used, for example, something as minimal as
Xeroxing, we tell folks you have to reimburse programs when
you’re using that kind—our program when you’re using that kind
of resource.

So, Congressman, we're very clear about those rules. We are re-
sponsible for setting those bright lines for our attorneys and our
advocates, and so we make sure that when they’re working with
those entities that theyre protecting our resource, because we're
the ones that employ them.

Mr. CANNON. Thank you, Mr. Padilla.

My time has expired, but, Ms. Barnett, I'd appreciate if you’d
think about that answer because I'd like to come back to that on
the second round.

And at this point, I'd recognize the Ranking Member for 5 min-
utes.

Mr. WATT. Two rounds, Mr. Chairman?
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Mr. CANNON. Yes. Would you—the gentleman from Massachu-
setts is recognized if you have someplace else you need to be.

Mr. DELAHUNT. I thank the Chair. I will wait to speak to the co-
payment issue later. I still really can’t understand why Mr. Padilla
is here.

I'm almost embarrassed that you're here, Mr. Padilla. Here we
are discussing a discrete issue in a State, in California, the details
of which I don’t know. I presume there’s some political overtones
to it. I'm just reading some pieces from the Modesto Bee and some-
thing about the dairyman and class action suits. And here we are
in front of a congressional Subcommittee?

It’s my understanding—and you can correct me. Maybe you can
respond to this, Ms. Barnett. I understand there is a review being
done by LSC.

Ms. BARNETT. Yes, Congressman. On March

Mr. DELAHUNT. That’s all I needed was the “yes.” Now, let me
ask you this: Has the review been concluded yet?

Ms. BARNETT. No, it has not. It is currently——

Mr. DELAHUNT. Thank you. That’s all I need.

And here we are in a Subcommittee in the United States Con-
gress talking about something about shared office space, concerns,
I guess, have been expressed by Members of Congress as to wheth-
er CRLA—I'm even learning the acronyms in this short period of
time—is somehow involved in a class action suit. I would hope and
think that we could wait until the administrative review had been
concluded before we have an oversight hearing.

I’'ve got a lot of ideas for oversight hearings. And if the Chair and
the Chair of the full Committee would want a long laundry list, I
think at least from my world view, that are far more important and
significant and would be ripe, if you will, to use the legal term,
would be ripe for oversight.

But having said that, I will yield back the rest of my time. Mr.
Padilla, I'm not even going to ask you any questions. I will yield
back the rest of my time and wait for the second round, which
hopefully will come soon, Mr. Chairman.

Mr. CANNON. I thank the gentleman. Let me just point out that
we hope this system will work well and the oversight process and
the inquiries will result in people who may not be as supportive as
LSC as we would like them to be become more supportive of the
agency.

Mr. DELAHUNT. Let me, if I can, Mr. Chairman, I want to state
on the record, I am aware of your support, you know, for LSC and
your concern for equal access to the justice system, because if we're
going to have a justice system, we better have equal access because
we’ll lose the confidence of the American people in not just our jus-
tice system but our democracy. And I understand the purpose, your
intention here, but at the same time—and I know sometimes it’s
incumbent upon those of us who serve in this body to do certain
tasks. And I presume we’re attempting to do that with a larger
goal in sight. But here we are, we're talking about a specific case.

Mr. CANNON. There are a number of issues that have been raised
that I want to touch on.

Mr. DELAHUNT. Sure.




33

Mr. CANNON. Because it seems to me that if we establish a
record of where we’re going, we've taken LSC, I think, as a body
from a highly controversial, very angry issue to one that there is
a great deal of support for. I think it’s good to be clear about where
we're headed, and, you know, Mr. Padilla is actually a pretty tough
guy, been around for a long time, and

Mr. DELAHUNT. I could tell he’s a tough guy.

Mr. CANNON. We've had discussions about this. I don’t think that
anyone is objecting to where we’re going on this. And we would like
to see where LSC is headed, be clear so that we don’t have some
of the objections we’ve had in the past. And, frankly, I think the
world is much better served today by the—what is almost close to
unanimity in Congress over this agency. So——

Mr. DELAHUNT. I guess my point, Mr. Chairman, is that when
viewed in the larger context of our responsibilities, for us to be con-
ducting this inquiry, A, is premature, without having the adminis-
trative oversight function that we’ve invested into LSC concluded.

Well, you know, maybe I should exercise some restraint and con-
clude my remarks with that, Mr. Chairman.

Mr. CANNON. I thank the gentleman.

The Ranking Member is recognized for 5 minutes.

Mr. WATT. Thank you, Mr. Chairman. I would say, now that I
see this in brighter context, probably except for the procedural sep-
aration of powers issue on which we differ with the Administration,
it’s probably a blessing that we didn’t fly an Assistant U.S. Attor-
ney all the way across the country to deal with this. And I'd have
to say it is a shame that Mr. Padilla had to fly all the way across
the country and lose a whole day’s work.

So, in a sense, there is a blessing that goes with the Department
of Justice saying we’re not going to let this person come over here
and——

Mr. CANNON. I’'d thank the minority not to give them excuses.
[Laughter.]

Mr. WATT. Well, I clarify that I'm upset about the process issue,
but I think the result has turned out to be all right.

Ms. Charn, your clinic is called Bellow-Sacks?

Ms. CHARN. That’s the policy project that’s looking at availability
of legal services. We're called the Hale and Dorr

Mr. WATT. Oh, Hale and Dorr.

Ms. CHARN.—Legal Services Center.

Mr. WATT. Legal Services Center, okay. And you all serve clients
that are Legal Services eligible and clients that are not Legal Serv-
ices eligible?

Ms. CHARN. Yes, that’s correct.

Mr. WaTT. Okay. And about what part of your resources are de-
voted to Legal Services-eligible clients versus non-Legal-Service-eli-
gible clients?

Ms. CHARN. The majority of our clients are Legal Services eligi-
ble or close to it. But we serve a substantial number. It might be
a third or more. I would have to check our data for certain, but
there are a sizable number of people who are above. Probably the
vast majority of clients are within 200 percent of poverty, but a few
are more.
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When we're focusing on something like predatory lending, and
we've got a client who maybe household income is $40,000 and
$20,000 and another that is $15,000 or $18,000 and they all have
the same problem, then we’'ll want to—we’ll want to represent all
of those people because it often is more effective that way.

Mr. WATT. 'm actually less concerned about getting into the
issue of the co-pay here than I am understanding how you have
been able to comply with this split services requirement. There are
a number of legal services organizations that get resources from
places other than the U.S. Government. And we have said to them,
You can’t mix those resources and services with the services that
you are providing for—I actually think it’s a ridiculous policy my-
self, but ’'m wondering how your organization has been able to deal
with that dichotomy, getting private resources—getting resources
from Harvard and, I presume, other funding sources in addition to
the Legal Services resources that you get.

Ms. CHARN. Let me say that the vast majority of our resources—
our budget will be about two hundred—$2,300,000 next year. Close
to $2 million of that will come from Harvard Law School. We
have—so we are substantially funded by the law school, and most
of the Legal Services-eligible clients that we serve are served on
law school money. So that’s the main answer. We don’t—we don’t
separate them.

We do have——

Mr. WATT. So your clients—your lawyers are serving Legal Serv-
ice-eligible clients and

Ms. CHARN. Yes.

Mr. WATT.—non-Legal-Service-eligible clients in the same con-
text? You haven’t had any kind of problems and nobody’s raised a
question about it?

Ms. CHARN. Well, we have a small grant that is in a—not us, but
a separate corporation that serves—it’s evolved historically because
originally we were actually an LSC-funded program way back in
the 1970’s.

Mr. WATT. Perhaps I should quit asking questions about this. I
really am not trying to create
Ms. CHARN. I understand.

Mr. WATT.—create problems for you. I'm just trying to figure out
how—what the distinction is.

Ms. CHARN. There’s—we have a separate corporation. It’s not
subject to co-payments or any of these things.

Mg WaTT. Sharing the same space, though, and the same law-
yers?

Ms. CHARN. No, not the same lawyers. It has its own staff.

Mr. WATT. So no sharing of lawyers’ time on any of these cases
that you’re working on jointly?

Ms. CHARN. No. They would be—they would be separate. They
have—they do work that’s only—that is particular to that unit.
And it’s not the same work that the rest of the office would do. And
it may change over time, but that’s a very small part of our pro-
gram. The vast majority of our service, that’s mainly advice assist-
ance and screening. And then most of the full representation work,
the vast majority is done on law school money. And the reason that
we have room to experiment is that money is not restricted in any




35

way. We are service oriented, we've seen value in mixed income
service.

Mr. WATT. Ms. Charn, I hope I have not created a problem

Ms. CHARN. I don’t think you have.

Mr. WATT. I hope I haven’t created an investigation here by ask-
ing you these series of questions.

Ms. CHARN. Mr. Padilla will help me. [Laughter.]

Mr. WATT. But if I have, I apologize. That was not my intent, I
assure you.

Ms. CHARN. I don’t think you have.

Mr. WATT. I think my time is up on this round. I'll yield back
to the Chair.

Ms. CHARN. Thank you very much, Congressman Watt.

Mr. CANNON. I thank the gentleman.

We have a series of questions. I'm going to send questions, if the
panelists are comfortable answering those in writing, that may be
good. I'd like to just follow up on one comment, and then I'm not
sure anybody else wants to have a second round.

But, Mr. Padilla, you talked about $511, which is this amount
that was—I think you called it “immaterial” in an $18 million
funding. And I understand that you’ve also solved that problem
now by having a contract that doesn’t allow for the carry of rent,
which has come sporadically, apparently.

Would you talk just a little bit about that in this context? You
solved the problem. It seems to me that the perception of inter-
relationship even at a nominal cost, even at a de minimis cost, has
its problems. By fixing that, have you—are you suggesting or would
you suggest to this panel that you have—you recognize these prob-
lems, small as they may be, as larger in the context of the percep-
tion that they create and, therefore, you are committed in the fu-
ture to help avoid the perception of using LSC resources to fund
these foundations?

Mr. PADILLA. Yes, Congressman. We have

Mr. CANNON. That will do. [Laughter.]

Just kidding. Please go ahead.

Mr. PADILLA. Go ahead?

Mr. CANNON. I'm sorry. We're just joking here about it. But I
would really actually appreciate your response to that point.

Mr. PApIiLLA. Well, Congressman, as we mentioned before, sur-
prisingly enough, when I look at these investigations and audits,
it’s one of those few times when a director—when a director can
actually get a feedback with respect how he or she will follow
guidelines, follow regulations. And so to the extent that we go
through an extensive audit, we take those findings seriously. Five
hundred and eleven dollars, I wish I could say, Congressman, that
it was zero. But, Congressman, the nature of the $511 is this:
Clearly, it seems to me that what the public does not want to see,
Congress does not want to see, are programs that in some way or
another turn over direct resource over to entities doing restricted
work. The perception of anybody doing that would create more
problems than we already have.

But I distinguish that from an indirect subsidy. In this case, for
us, we were following the guidelines that were being set by LSC.
LSC in its 1610 talked about this. It talked about telling programs,
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when you are working with another entity and sharing space, there
are certain things that you must do. You must have agreements
where you collect market rent. We had those. They ask—you have
to have separate signage. If there are suites, it must be clear to the
public that there is Legal Aid and there is the entity doing re-
stricted work. And so we followed those rules.

Mr. CANNON. Let me just interject. You had one group where you
had two separate entrances that came to the same group of desks.
Are you saying that, given this audit, you're now looking at that
and will take corrective action there as well?

Mr. PADILLA. We've already changed that, Congressman. As a
matter of fact, there are no longer—no longer any such relation-
ships with the CRLA Foundation. There is no—there are no shared
suites. There are no longer any of those kinds of agreements that
we've entered into. That’s happened in the last year. At the time
that the IG came in, the IG was looking at three such relation-
ships. And all I am saying is that when they came back and you
read the report, what they had a problem with was the issue of
subsidy, that is, the $511 in late rent that we didn’t charge. In
other words

Mr. CANNON. That was actually interest, was it not?

Mr. PADILLA. It was interest.

Mr. CANNON. Interest, was that—which was part of the contract?

Mr. PADILLA. The late rent came—the late rent was there. It was
paid in lump sum. We collected it. And then the issue was: Well,
why didn’t you charge interest on that, because you are floating an
interest-free loan? And so what we’ve now done is, as we enter new
contracts with other nonprofits, we are now putting into our agree-
ments that we will charge late rent in case they pay their late rent.

Mr. CANNON. So essentially you have a commercial agreement
with penalties or interest that—with your—with these groups that
you rent space to?

Mr. PADILLA. Yes, Congressman. And I do have to add that for
a legal aid like us, that we are actually purchasing buildings in
some communities. We also have leases where we pay high rents.
Periodically, we will have space, and in order for us to try to make
our space work, we rent to nonprofits.

And so you’re totally correct that now we’re being asked to treat
even those relationships very commercially, and now we've—we
now understand the rule. I don’t think that LSC—maybe they will
disagree with that rule about treating nonprofits in a commercial
manner. But we understand it, and now all of our agreements that
we're entering into—and as a matter of fact—well, with all those
agreements, that’s exactly what we have. We are now looking at
these as being defined by commercial agreements, just like any
other landlord-tenant relationship.

Mr. CANNON. I thank the gentleman. Let me just say that there’s
been some joking by the panel here. I don’t mean to suggest that
this issue is taken lightly by any of us at all. It has clearly been
an intense issue historically. We appreciate your comments, espe-
cially Mr. Padilla, about how you've made adjustments after get-
ting the guidelines from the IG. I encourage the LSC to continue
to be clear about guidelines or clarify guidelines, and in your inves-
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tigations look at these things, because clarity saves all of us a lot
of difficulty.

That said, would anyone else like to participate in a second
round? The gentleman from Massachusetts is recognized for 5 min-
utes.

Mr. DELAHUNT. Thank you, Mr. Chairman.

Can I ask you how much was the interest, Mr. Padilla? I didn’t
mean to come back to you, but I want to get my arms around this.

Mr. PADILLA. The interest that we——

Mr. DELAHUNT. The interest on the late payment.

Mr. PADILLA. $511.

Mr. DELAHUNT. Can you repeat that again, please?

Mr. PADILLA. It’s $511, Congressman.

Mr. DELAHUNT. Fine. And how much did your round-trip ticket
cost here?

Mr. PADILLA. It cost about $1,200 and change.

Mr. DELAHUNT. Thank you.

Let me go to Ms. Charn for a moment. I understand your concept
of the co-payment system. I understand there was a proposal before
the Massachusetts Legislature which would have incorporated that
into their Legal Services, and that it was resoundly rejected. Am
I accurate in that?

Ms. CHARN. I believe so, yes.

Mr. DELAHUNT. Okay. And you indicated, your words were
“Maybe it should be implicated into the LSC system.” And I guess
that condition of that would be a completion of a critical study,
which I thought I heard that you were undergoing or had under
way.

Ms. CHARN. We plan to look carefully at our own experience and
to get some independent and systematic evaluation of client—client
response to it.

What I really——

Mr. DELAHUNT. If I can, I don’t want to——

Ms. CHARN. Sure.

Mr. DELAHUNT.—delay you, and I know Mr. Padilla has got to
get on that plane because we don’t want to have him stay over-
night again and continue to add on that. In any event—and I don’t
mean to be rude, Ms. Charn. I really want to compliment the pro-
gram at Harvard. I'm familiar with it. Maybe you’re unaware, but
I served for 21 years as the elected district attorney in the greater
Boston area, and we utilized many of the clinical programs in the
metropolitan Boston area.

Ms. CHARN. I am aware of that.

Mr. DELAHUNT. And Harvard was good. It was good. BC was just
a little bit better as far as the criminal [Laughter.]

—~clinical program. But at the same time, I think you really do
serve and do provide a wonderful experience for law students.

I don’t think you need to teach them about the business dimen-
sion, however, because most Harvard Law School graduates, at
least when they finish, receive their J.D. degree, they seem to be
doing pretty well upon their graduation.

But, seriously—and we’ll await the conclusion of that study that
you alluded to earlier. But, you know, I think—and I'm glad to
hear that you’re servicing the moderate-income community because
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a growing—a concern of mine is really access to the civil justice
system. For the middle class today, it’s almost impossible, particu-
larly when you’re dealing, you know, with a claim against a—
against a corporation. I'm not talking a small business but against
a corporation. You do not have the resources. And I think that is
a niche area that really has to be addressed.

And it’s my understanding, too, that one of the restrictions that
Congress passed, I think it was in 1996, is that no longer is LSC
prohibited to be involved in class actions. And I wonder if it’s time
to really, as far as legal clinical programs—and, again, we have
many of them in the Boston area—to consider a consortium of
those programs to examine a need, a vacuum, if you will, and as
it particularly relates to LSC and the restrictions that are placed
on it. Many of those restrictions I happen to think are unreason-
able, but the law is the law and we respect the law.

But we need some lawyers today who service that low- to mod-
erate-income that really do need the kind of resources that the law
schools can supply, and particularly those areas that could very
well address a significant social need that oftentimes is brought
about through the mechanism of a class action suit. Best example,
the Firestone case, for example. I really think that would be a very
exciting opportunity for a consortium of law schools to come to-
gether with a program to train future lawyers in terms of how to
meet that particular—how to meet—not just how to meet that par-
ticular need, but to give them an experience that has become very
rare as opposed to the direct aid that’s provided by LSC.

I don’t know. Maybe I'm not being clear enough in terms of what
I'm suggesting, but take, for example, the restriction on LSC deal-
ing with class action suits and the need for particularly certain seg-
ments of our community who do not have the wherewithal, could
never envision what a class action suits really means when there
is an obvious problem to be addressed. For the law schools to sup-
port that kind of effort in clinical programs, because there is a vac-
uum, there is an opening—and, again, too often today, you know,
our Government is not protecting those who really need to be pro-
tected the most, those that are the vulnerable. And we have to rely
on lawyers. We have to rely on the courts. We have to rely on ac-
cess to the system.

Any comments?

Ms. CHARN. Well, I do share the regret that there are restrictions
on remedies that can be pursued. I accept that they’re there, and
I think it’s important that until and unless they’re changed, there
absolutely should be compliance. I think class action is a remedy.
In some cases, it’s appropriate. I don’t think it’s the be-all and end-
all of what people need. I think that lots of people also need direct
service, and we’ve been very concerned about those just above pov-
erty who share exactly the same kinds of problems, are victims of
the same sorts of situations. And I don’t think—I think there can
be cause for resentment when the very poor, albeit in small num-
bers, are eligible for things that middle-income and people who are
working hard but couldn’t begin to afford decent legal services don’t
have access. So we’ve been concerned about that.

On the subject of restrictions, I think one that has some real
practical effect is that the prohibition from seeking attorneys’ fees
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in ordinary cases where it’s authorized by local law and statute,
that can be an important source of income, and it does bring in
more income to our program than any part of the co-payments. And
we are not—we are not looking at high-profile cases because we
want our students to have some direct, hands-on experience, and
you’re not going to give a second-year law student any lead role.
They’ll do research, but they know how to do research. They don’t
know how to sit in a room with a client, bargain across the table,
or make a 2-minute argument in a busy court as opposed to a
lengthy argument in a high-level court.

So we've looked at that part of the need, and I do think at a
practical level, the inability of programs to be able to access attor-
neys’ fees where it’s authorized by local law is something that could
provide resources, would be a benefit, and it was on that base that
we built a co-payment system.

Mr. DELAHUNT. I would encourage you, Ms. Charn, to incorporate
that particular issue in terms of the study that you referred to ear-
lier. I think it would be very beneficial to have.

Ms. CHARN. Thank you, Congressman.

Mr. CANNON. The gentleman yields back.

I think the Ranking Member would like to take another round,
and I will defer to him in just a moment.

Let me point out, Ms. Charn, that your point that people on the
lower end get angry because some people get a benefit and they
don’t is very well taken, and it’s one of the key issues that I think
we need to focus on to keep LSC a healthy organization.

I just want to make a point, Mr. Padilla. My round-trip ticket is
about—is less than $300. We need to get you a Government fare
somehow in this process. [Laughter.]

And, of course, as we reduce the cost of your being here, the
enormity of the cost of compliance or dealing with this audit is

reat. My understanding is that it cost somewhere way north of

113,000 to deal with this audit. I think—I don’t know that any-
body is going to complain about that. I think it’s very important
that we have clarity about the rules. Other people in other places
will see how clear the rules have become and avoid problems there.
And so we appreciate your—the time and effort you have put into
this and what it does for the health of the whole organization.

With that, the Chair yields 5 minutes to the gentleman.

Mr. WATT. Thank you, Mr. Chairman. Just let me -clarify,
though, this is not another round. This is my second bite at the
apple, as you and Mr. Delahunt have already had your second

Mr. CANNON. I would just appreciate it if you didn’t take as big
a bite as each of us took. We went way over the red light.

Mr. WATT. I'm just going to take long enough to try to dig myself
out of this hole that I dug for myself in the first round of questions,
and I want to do it this way:

First of all, I want to say how much I agree with the last com-
ment Ms. Charn made about attorneys’ fees. I think that’s one of
the more ridiculous rules that we have imposed upon Legal Serv-
ices Corporation.

Number two, in my continuing effort to get myself out of the hole
with Ms. Charn, I want her to deliver to my good friend and former
classmate, Duncan Kennedy, my highest regards and tell him I'll
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be up there for the convention. I'm looking forward to him hosting
me there.

Ms. CHARN. Professor Kennedy came and practiced with us at
the center, and I hope I won’t be disclosing too much in saying that
he never passed the bar. We had to have him as a paralegal. But
he was very effective.

Mr. WATT. Oh, is that right?

Ms. CHARN. Very, very effective.

Mr. WATT. Well, he never was much attention—paid much atten-
tion to those kinds of details. His thought processes—and I was in
the same class with him. We always thought we’re always on a dif-
ferent plane than the proletariat lawyers who were having trouble
understanding the simple concept. He had taken it to another con-
cept. So it didn’t surprise me that he ended up being a professor
and I ended up being a country lawyer and politician. So give him
my best regards. He’s a great friend of mine, and I respect him
highly—even though he hadn’t passed the bar, it sounds like.

1Ms. CHARN. He didn’t take—he would have passed it. Let me be
clear.

Mr. WATT. Finally, I want to clarify, I guess, your program, the
Hale and Dorr Legal Services Center, does or does not receive LSC
support?

Ms. CHARN. A separate entity, a separate corporation receives
LSC support. Historically, we had a strong affiliation with the
LSC-funded programs in the area. After the Gingrich congress,
that changed, for a variety of local reasons. But

MI(‘1 WATT. The Gingrich congress is a concept I do not under-
stand.

Ms. CHARN. I mean the Contract With America, the restrictions
that came in

Mr. WATT. That was in 1995-96?

Ms. CHARN. Yes.

Mr. WATT. I have never acceded to the notion that that was his
Congress or anybody else’s.

Mr. CANNON. It did become mainstream America.

Mr. WATT. It was—this Congress is always the American people’s
Congress, and——

Ms. CHARN. Well put.

Mr. WATT.—this is the people’s House

Ms. CHARN. Well put.

Mr. WATT. But I understand you’re talking about 1995-96.

Ms. CHARN. Yes.

Mr. WATT. Okay. All right. Keep going.

Ms. CHARN. So I would say that, in fact, what our program does
is, aside from that continuing small grant to a separate corpora-
tion, in fact, Harvard Law School is providing its own resources
that are making available substantial services to LSC clients.

Mr. WATT. Okay. So with respect to that program, you can
charge a co-pay or whatever you want. I mean, you don’t need Con-
gress’

Ms. CHARN. That’s right.

Mr. WATT. Okay. And in the LSC-funded program, you are not
charging a co-pay——

Ms. CHARN. Certainly not.
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Mr. WATT.—because that’s prohibited——

Ms. CHARN. That’s prohibited.

Mr. WATT.—by the rules.

Ms. CHARN. Exactly right.

Mr. WATT. All right. What I'm trying—the bottom line I'm trying
to get to on this co-pay issue is I assume and hope you’re not sug-
gesting that because in a separately funded mechanism where you
do services for Legal Services-eligible clients and non-Legal-Serv-
ices-eligible clients, you have a co-pay system that you would im-
pose that same co-pay system in every Legal Services Corporation-
funded program throughout America. That’s not what you're sug-
gesting, is it?

Ms. CHARN. No, I don’t——

Mr. WATT. Okay. All right. I just

Ms. CHARN. It’s not for me to suggest—we have some experience
with it. In the future, as we evolve, I don’t think it’s unthinkable,
but I have no—I'm not making any suggestion that that would be
a priority of any kind for this legal—and I trust Chairman Strick-
land and the new president. That is really a matter of policy for
the Congress and them. I simply report on an experience, and it’s
our role

Mr. WATT. And actually, in your experience—I take back what I
said in my opening statement—you have the right to experiment
in your program because you're not received Federal funds.

Ms. CHARN. That’s correct.

Mr. WATT. In that part of your program, which is why I wanted
to go back and clear this up. I didn’t want to start another inves-
tigation. There are two separate programs here.

Ms. CHARN. Yes.

Mr. WATT. And one is Legal Services funded and one is not. So
I just wanted to be clear on that.

I think I have dug myself out of the hole. I probably put myself
back in it by mentioning Duncan Kennedy.

Ms. CHARN. Not at all.

Mr. WATT. But he’ll understand that I was trying to get myself
out of the hole.

With that, I'll yield back.

Mr. CANNON. The Chair was aware that these are separate pro-
grams, I might just point out.

Mr. WATT. Okay.

Mr. CANNON. And I had no intention of pursuing it beyond that.

We thank the panel very much. We appreciate the Members of
the Committee who have been here today asking questions, watch-
ing over me, making sure we stayed on the straight and narrow.

Let me just say in closing that this is an important issue. It’s
been an issue that America has reacted to in many different ways.
I think, Ms. Charn, your statement about the concern by people
who can’t get access to legal services is a very serious one. I appre-
ciate the way you are dealing with it, and we’re going to take a
careful look in the future at a program that might mitigate that
along the lines of what you’ve done with Hale and Dorr and with
Harvard, and we appreciate that.

Mr. Padilla, we appreciate your having come in and come across
the country. It’s not a day, let me point out. It’s actually 3 days.
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You know, the Federal Government calls travel across the country
a day’s work, so we appreciate that.

And, Ms. Barnett, we appreciate your being here and your par-
ticipation.

It seems to me Mr. Padilla would like to make another comment.

Mr. WATT. And I need to make a unanimous consent request.

Mr. CANNON. Okay. Why don’t we go to the unanimous consent
request and we’ll let——

Mr. WATT. All right. Mr. Chairman, I ask unanimous consent
that we have submitted for the record letters of support for the
California Rural Legal Assistance, Inc., as if they needed that, from
Members of the Congressional Hispanic Caucus, Brennan Center
for Justice at NYU School of Law, Mexican American Legal De-
fense and Educational Fund, League of United Latin American
Citizens, Farm Worker Justice Fund, Inc., California Catholic Con-
ference, Mexican American Bar Association, twelve law professors,
and the National Council of La Raza.

Mr. CANNON. Thank you. Without objection, so ordered.

[The “letters of support” are inserted in the Appendix.]

Mr. CANNON. Mr. Padilla, do you want to make a final comment?

Mr. PADILLA. Yes. Chairman, just putting my whole issue aside,
I just felt the need to make one statement about thanking you for
your leadership. As you well know, CRLA spends a significant
amount of time representing working people. And to the extent
that you as a Congressman has taken leadership in the ag jobs bill
and taken leadership in the DREAM Act, I have to say on behalf
of the clients that we serve in California, people who sometimes the
only sustenance that they can get—they need the sustenance of
food, but they also need sustenance like faith and hope. And to the
extent that you have taken the leadership in that area with those
two pieces of legislation, I have to thank you on behalf of our client
community, because I know you’ve taken a position on a very vola-
tile issue. But it’s an issue that’s so critical to the people that we
serve on a daily basis. And I just wanted to make that comment
because this is probably the last time that I will ever be able to
thank you so publicly because of the stance you’ve taken.

Mr. CANNON. Well, I hope we could meet privately because I in-
tend to get to California, but I thank you very much. And as we
talked yesterday, let me just say, and as I said earlier in the hear-
ing, we have problems in America. We need to solve those on many
fronts. But opening up the path for people to move from lower in-
come to higher income, meaning getting education available to
them, having access to other resources, those things are vitally im-
portant, not to me, not to you, but to all Americans. It’s important
that all Americans have—all other Americans have all the opportu-
nities that this great country provides.

I would ask unanimous consent to insert the IG report in this
matter in the record. Without objection, so ordered.

[The “IG report” is inserted in the Appendix.]

Mr. WATT. I would ask unanimous consent to insert in the record
the exhibits that Mr. Padilla

Mr. CANNON. Without objection, so ordered.

Mr. WATT.—testified about with reference to the labor camp at
Haute, California.
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Mr. CANNON. Without objection, so ordered.

[The material referred to is inserted in the Appendix.]

Mr. CANNON. And on this kindly note, let us adjourn the hearing.
[Whereupon, at 2:24 p.m., the Subcommittee was adjourned.]
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LETTER SUBMITTED BY MEMBERS OF THE CONGRESSIONAL HISPANIC CAUCUS

Connress of the Wnited Siates
ashington, HE 20515

March 31, 2004
The Homorable Chyis Cannon
Chainnan
Qub ittee on C 1al and Adrinistative Law
Committee on the Judiciary

‘Washingion, D.C. 20510
RE: Support for California Rural Logal Assistance
Dear Chairman Cannon:

As Hispanic Members of Congress, we commend your leadership in holding oversight hearings
on the Leogal Services Corporation (LSC) and its provision of free Jegal services 1o the indigent
populstions of this counwy. "We support LSC and the funding it provides to critical legal service
agencics across the country. ‘'We understand that one of the most cffective Jogal services
agencies serving the Latino and nwral poor, California Rural Legal Assistance (CRLA), will be
ppearing before your dttee on April 1. We write to share with you and the Committes cur
views regarding the importance of the work of agencies like CRLA and our concem with any
efforts to further regirict the ability of legal services programs W serve poor Latine communitics,

‘The Latino commumity is the largest and fastest growing minority group in the United States. In
some states, Jike Californis, the need for free legel services is extrancly imporiant becavse of the
high rare of poverty among Latinos. Currentd phic data ind that although Latinos
are 33% of the general population in California, they are 52% of the poor. In comparisor, the
‘White populati prises 47% population but only 29% of the poor. Also, farm worker
poventy rate is significantly higher, estimated at 38%.

Many poor Latinos particularly Latino {farmworkers depend on LSC funds for basic logal
segvives. 1L.SC grantees work on cases related to critical poverty issnes such as domestic
violence, child custody and visitation rights, evictions, access 1o heaith care, inemployment and
disability claims 33 weli as other issues like farm worker rights and civil rights. According 1o
client demographics, services to Hispanics comprise almost 30% of 1.5C's workload,

CRLA has played o vital and special role in providing free legal services 10 poor Latinos. Itis
considered one of the premier logal aid programs in the country and is the largest migrant fanm
worker program. CRLA serves 23% of the farm workers in tha United States,  Annually, CRLA
provides beaefits to over 23,000 poor persons; Latinos make up 50-60% of CRLA’s clients. In
it ilnstrious 37-year history, CRLA has been a leader in ad ing on behalf of California’s
Latine poor coramunities. Below are some examples of these cases,

PHUNTED ON BRCYLLI FAPER

(45)
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+ Farm workers: CRLA abolished the use of the shont-handled hoe in state ags

a practice that disabled hundreds of farm workers; recently p d with EEOC o
settie a $1.8 million sexual harassment case, the first such case brought by the EEQC
in agriculture;

» Latino civil rights: CRLA brought desegrepation actions in rural communities;
forced the state 1o strike Jown the state’s constitational requirement of English
language lteracy for voters; and

» Latino language and education rights: CRLA successfully challenged JQ testing of
won-English spesking childsen znd p ‘hundreds of school dist g
the state from assigning thousands of Latino children to classes for the mentally
retacded.

This record of advocacy is exemplary. CRLA’s suceass can be attibuted to many factors,
inclnding its ability to leverage the of the private bar by co-counseling in major
litigation. 'CRI.A has worked with twenty-seven law firms in bringing litigation to remedy often
wide-spread abuse and appalling injuries to low-income workers, seniors, children and the
disabled. Many of these clients were Latino. CRLA, co-counseled in these cases to remedy

ituations such as the following:

» Farm labor cumps housing hundreds of workers with non-functioning bathrooms
where human waste sccumulated on the floors of bath and washbasi
with no nmning water; doorways and window openings with no doors, glass or
screens; inedequate meals prepared in filth-laden surroundings; and cases where
hundreds of workers had ilfegal deductions taken from their pay, or simply were not
paid, resulting in no wages for weeks of work;

*  Sexual harsssment suffered by fanm worker women employees in order to retain
their jobs, subjected to the injustice by their supervi

«  Squalid housing complexes in which low-i workers paid substantial rents for

so dilapidared that in onc i a child broke his Jeg falling through a

hole ia the floor, and where the building inspector gave 24-bour notice 10 vacate for
fear the eatire structares would collapse in the rain;

o Sexual predutor abuses in subsidized housing projests where staff were permitted to
prey on helpless seniors and disabled people;

» Elder-abuse cases in which senior citizens lost their life-tong homes in fraudulent
joan schemmes; and
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= Highly dous agricaitural ch is applicd iflegally immediately adjacent to
low-i e residential ities injuring hundreds of adules and children.

A recent California report “The Path to Equal Justice: A Five-Year Status Repors On Access To Justice In
Galifornia”, poblished by the California Commission on Access to Justice (December 2002), indicates that
72% of California’s low-income people do not receive the legal help 1hey need 10 resolve basic problems
relating to hope, ligalth snd education.” Given the lack of Federal legal aid funds to meet existing
civil legal needs, it is vital for organizations like CRLA to partner with the private bar and
organizations funded by IOLTA funds (interest o lawyers trost acoounts).

CRLA cases in which it co-counseled with the CRLA Foundation, 2 Califorsia IOLTA-funded
support center, have included some of the largest famn-worker employment cases. Hundreds of
seasonal harvest workers had been xoutinely denied wages for their back-breaking Jabor but
through successful cases brought by CRLA and CRLA Foundation, workers have been able to
obtain thonsands of dollars in wapes due them.

CRLA’s success has g d jt much some of it s d. We are aware that
CRLA has been the subject of several LSC andits and investigations, some of which may have
‘been instigated by those who would prefer to have CRLA b less effective in its effort to seek
redress for the serious violations of law affecting the peor, hardworking and mostly Latino rural
communities. CRLA's latest anditors made necommendations that CRILA is implementing and
the Congressinan who requested the audit has indicated his satisfaction with CRLA's compliance
with LSC regulations and the Jaw.

‘We urge the House Judiciary iee on C ial and Administrative Law 1o consider
the significant resources that CRLA has expended in bringing labor, education, civil rights and
housing advocacy on behalf of Latino impoveri ities and other rural poor. We wrge

the Subcommittec to provide CRLA and other legal scrvices the ability and resources to contigue
bringing these actions in the State of California and slsewhere.

Sincerely,

sy ] Sea
ﬁ}g¢3./€7ﬂdéfw
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LETTER SUBMITTED BY THE BRENNAN CENTER FOR JUSTICE
AT NEW YORK UNIVERSITY SCHOOL OF LAW

BRENNA‘IQEENTER FOR JUSTICE
AT NYU SCHOOL OF LAY

March 30, 2004
The Honorable Chris Camnon
Chairman
b itiee on Ci ial and Administrative Law
Committee on the Judiciary

Washington, D.C. 20510
Re:  Support for Californin Rural Legal Assistance

Dear Chairman Cannon:
We commend your leadership i in holding an oversnght beanng on the Legal Services
Corporation (LSC) and on its critically of providing Jegal ion in

civil matters to Jow-income individuals, familics and communities in America. We write to
express our strong support for LSC and for the tremendous work of the more than 140 local
nonprofit organizations that, with funding from LSC and from countless private, state and Jocal
supporters, provide dicect legal assistance that enables low-income people to resolve their
difficult legal problems pursuant to thc rule of law.

ln addition, we wnhe o support Calmymn Rural Legal Assistance (CRLA), an
ion which we wﬂlbe beﬁ)rcﬁ:cSnbmnmz&cc and 0 express our
about ieleadi ubstautial critici recently ad against CRLA
by nm LSC Inspector General (IG) and ‘oy one group, the Western United Dairymen. This group
CRLA’s imp work in fulfilling L.5C’s mission through the representation
of }ow—wngz workers who have been cheated out of minimum wage and overtims pay, end who
have been denied the basic protections of health and safety laws, by some corporate wrongdoers
that include, allegedly, certain members of the California dairy industry.

The B Center's Perspective On Strengthened Civil Legal Services
The Brennan Center for Jusuce at NYU School of Law sham x!s pmpemwz on these
matters a5 a national d to enabling ) ﬁ'mhesand
communinies to obtaim m&h quality legal repn jon, whether the problem is and
unsafe housing conditions; harassment hy predatory lenders; un!'mrly dmed  wages and
hazardous workplaces; abusive spouscs in custody di or in )! matters; or

myriad other problems that confront our society” s most vulnersble members and that can best be
resolved pursuant to the rule of law.

n support of this goal of high quality Iegal mpmseutanon, the Bmman Cema engages in
public e ling, litigation and legislative and y y. The

161 AVENUE OF THE AMERICAS, 12TH FLOOR - NEW YORK. NY 10013 » 212 936 6730 « BAX 217 995 4550 . www breanuncenter.org
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Center has poblished an eight-part dccess io Justice series documenting the value to our sociely
aof the work of civil legal aid Jawyers, and illuminating harms caused to low-income people and
comnunities by funding restrictions that interfere with the efforts of nonprofit LSC grantees to
assist their low-income clicnis. The Center has litigated 25C v, Pelazquez, 531 U.S. 533 (2001),
in which the U.S. Supreme Court held that federally fundad legal services lawyers wrs suthorized
by the United States Constitution to ad certain legal on behalf of individual
seeking welfare benefits, making clear that it is unconstitutional to restrict these lawyers to
making arguments only with respect to the facts.

CRLA Provides High Quality Legal Assistance to Low-In¢ome Families

For more than 37 yeats, CRLA has provided vitally needed legal assistance 10 low-
income families in California who are subjected te a variety of forms of exploitation. CRLA’s
services are needed now more than ever, as California’s poverty population has swelled since
1990 by more than one million people {(accounting for 55% of the national increase in people
living below the poverty line during the last decade). Accerding to a December, 2002 report by
the California Commission on Access to Justice. “72% of California’s low-income people do not
recerve the legal help they need to resolve basic problems relating to home, health and
education.™

In response to this need, CRLA relies on financial support from » combination of federal,
state, local and private sources to finance its weck on behalf of approximately 25,000 low-
ncome peopie in California cach ywar. CRLA reports that during the two year period reviewed
by the 1G it alao relied on pro bono assistance from 27 private law firms that co-counscled cases
with CRLA to remedy the following problems:

» farm labor camps housing hundreds of workers with non-functioning bathrooms,
where human waste accumulated on the foors of bathrooms snd showers; with
washbasins that had no runaing water; with doorways and window openings that had
no doors, glass or screens; with inadequate meals that were prepared in filth-laden

dings; and where mmdreds of workers had illegal deductions taken from their

pay, or simply were pot paid, resuslting in no wages for wezks of work;

* sexual harsssment suffered by female farmy worker employees in order to retain their
jobs; . :

+ squalid howsing compiexes in which low-income workers paid substantial rents for
structures so dilapidated that in ane instance # child broke his leg falling through a
hole in the floor, and where the building inspector gave a 24-hour notice to vacate for

- fear the entire structure would collapse in the rain;

* sexual predator abuses in subsidized housing projects where staff were permitted to
prey on helpless seniors and disabied peaple;

o elder abuse rosulting in senior citizens losing their iife-long homes due'to fraudulent

2
161 AVENUE OF THE AMERICAS, 12TH FLOOR « NEW YORK. NY 0013 + 253 998 6730 » FAX 272 995 4550« www.bresnancenter.org
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loan schemes;

«  disabled students attending schools in districts that failed to bring facilitiés into
compliance with statc and federal access Jaws, necessitating stadenyts to be cimied by
other students up and down stairs to enter buildings, atiend classes, and go to the

bathroom;
+  highly-h gri hemi app!md :llcgnl!y immediately adjacent to

low-income residential ities h dreds of adults and child

CRLA #ls0 reporta that, during the past year, it has represented workers from ¢ight
separate dairy farms who were “all victims of serious — and remarkably similar - failures to pay
minimum snd overtime wages as well as frequent failures 1o provide paid rest and meal brezks
required by law. . .. Wage-and-hour violations arc not the only employment tragedies in the
dairy industry, where failures to comply with clearly undersiood safety rules have resuited inthe
deaths of three workers in a Jittle over a year and the death of & 2-year old child in December”

Tragically, allegations like these of disregard for the iaw by unscrapulous employers, and

of exploitarion of vulnerable low-wage workers ~ the hardworking folks who put fresh

wbems and mx\k on our breakfast tables ~ are not uncommeon in the United States. In

and in ing workers willing to seek enforcement of Americe’s

civil Jaws, 'CRLA should be commended by Congress for carrying out LSC's core mission of
providing “high quality lcgal assistancs to thoss who would be otherwise unable to afford
adequete legal counscl,” rather than be criticized unfairly by the JG and by employer associations
that seek 1o protect those employers who rontinely skirt the law.

At

The Inspector General's Criticism of CRLA Is Erroncony, Mis! g and

[P tal

Lnuczsm of CRLA by the IG in its December 11, 2003 sudit report is erronsous,
ist g and insul ial. The IG evaluated whether CRLA was in compliance with LSC's
"pmgzam integrity” regulauan.45 CFR § 1610.8.. The reguiation requires private LSC gr
to maintain Jogal, financial and physi paration from any ization that engages in 15C-
restricted activities. It also bars LSC grantees from transferring LSC funds 1o such organizations
and from subsidizing any LSC-restricted activities. The IG found that while CRLA maintained
legul sepuration from, and dzd pot transfer any LSC funds to, any such organization, the alleged
of the relationship & CRLA and the California Rura) Lega! Assistance

Foundation {“Foundation™), alagally 7 entity that does not share an overlapping board of
dlreclors with CRLA, violated the program integrity regulation.

The IG’s conclusion is erronsous m that it relies on the fact that two of CRLA's
eighty formed work for the Foundation, even though LSC"s ows
gmdehnef: establish 2 10% Tule presumably permitting CRLA to share as Toany a§ eight of its

with the Foundation. The IG's Tugion is also in ¢riticizing CRLA for co-
counseling LSC-pemmble cases wm: ibc Foundation. L8C’s rules do not bar grantees fom
ing into such ip
3
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The IG°s remaining criticisms of CRLA are st once trivial and misleading. The IG says
that CRLA “subsidized restricted activities,” inviting a misperception that CRLA actively paid
for restricted activitics. In truth, the report merely found that CRLA did not impose & fee on
cemun late rental payments made byme Foundation to CRLA. These fees, according to CRLA’s

fations, would have d 16 only §511.76 and equaled “less than three one-thousandths
of one percent of CRLA’s $18.3 million budget.™ Finally, the 1G states that CRLA did pot
physically separate itself from the Foundation in one building in Modesto that housed both
CRLA and Foundation offices. CRLA explains, however, that thiz eriticism is based on the
insubstantial fact that both organizstions bad access to 2 lunchroom that could be entered from &
common hallway.

The LSC Regulation Upon Which the IG's Report is Based Hurts Low-Income Families
=nd Violates the Free Speech aad the Establishment Clauses

Fund: ity the basic req) of physical separati :ehedonby:ﬁniﬁmd
bodied in LSC’s § lation, burts low-income people and
vm)axasboththeFmSpeechmsttabksknentClamasweﬂa:fedemmmsforzegu!atmg
the privately funded activities of nonprofit federal gr

By requiring nonprofit organizations receiving LSC funds to establish physically separate
organizations before using their own private funds to engage in LSC-restricted activities, the
regulation imposes an unconstitutional burden on the privately fimded, First.A d
protected speech of legal aid clients and their attorneys, nonprofit fegal aid programs, and the
private, state, and locai funders of these programs. It has prevented many low-income
uxén'ldu:)s, famities and unities from receivi privately funded logal

and imposed costly g bstach loanatc" hropy.

The burdensome regime embodied in the LSC program mtegnty regulation stands in
sharp contrast to the flexible regime emdodied in the Admini; 3 faith-based initiative,
which allow extensive sharing of fcilitics and staff between the federally finded secular, and
the pnvaxely fnuded mligxous, activitics of nonprofit federal grantees. The combmm effect of
the s “faith-based initiative” is to favor
religious spcech in violation of both the Esmbhstunen! Clauge and the Fitst Amendinent's ban
on viewpoint discrimination.

In addition, LSC’s program integrity regulation violmes fedanl norms for regulating the
privately funded activities of nonprofit federal g L ng rules igated by
OMB for nomprofi of federal ies and by the IRS for all 1 nonpmﬁt 501(cX3) and
{e)(4) organizations, as well as the rules £ {gated by the Admini for faith-based

all authorize nonprofits receiving federal funds to use their own private funds to
engage in fedcrally mtncled activities, hbo lobbying and proselytizing, without requiring them

1o do 8o through ph " ganizations housed in separate facilities and operated
with separate staff.

4
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Conclusion

We urge 1he House Judiciary Sub ittee on Ci jal and Administrative Law to
commend CRLA for its important work on behalf of low-income famities, and for its unwavering
commitmment to the ideal of “equal justice under law” that lies at the core of LSC’s mission. In
addition, we urge the Subcommittes to provide CRLA and other legal services organizations with
the 'y freedom to continue 1o strengthen their work on behalf of vulnerable low-income
people and comumunities in Californis and throughout our Nation.

Sincerely,

ec:  The Honorable Me} Ware

5 .
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R SUBMITTED BY THE MEXICAN AMERICAN LEGAL DEFENSE AND
EbpucaTtioN FuND (MALDEF)

MALDEF

Mexican American Legal Defense and Educational Fund

Washington, D.C.
mvn&m March 30, 2004
Suite 311 -
T s 20 208 The Honorable Chris Cannon
Chairman
Sub ittee on C ial and Administrative Law
L8 Angeles. Commitiee on the Judiciary
msq:: Washington, D.C. 20510
Angeied, CA 90014
Tor: 213.009.2352 .
Fas:2aeies  RE: Support for California Rursl Legal Assistance
Whewases  Dear Chairman Cannon:
Bokte 1000
ﬂ"&:&m We d your leadership in holding oversight hearings on the Legal Services

Corporation (LSC) and its provision of frec logal scrvices to the indigent populations of
this country. We support LSC and the funding it provides to critical legal sexvice

ﬁ‘-v
e meadasrest gENCies 2708S the country. We understand that one of the most cffective legal services

Chicags, IL 00601
el 312 7. 1412
Fox: 12762208

agencies serving the Latino and rural poor, California Rural Legal Assistance (CRLA),
wnll be appeanng before your Subcommittee, We write to share with you and the

our views ding the i of the work of agencies like CRLA
and our concern with any efforts to further restrict the ability of legal sexvices programs to

Reglonal Ofics
LOB Howwon Sireet serve poor Latino communities.

L MeeiH®,  The Latino community is the largest and fastest growing minority group in the United
States. In some statcs, like California, the need for free legal services is extremely

Sacelice Offcs. importam because of the high rate of poverty among Latinos. Current demographic data

200 Burent indicates that although Latinos are 3% of the general population in Califonia, they are

Socrmmeia cAMSA 52% of the poot. In compatison, the white population comprises 47% population but

o ryreten only 29% of the poor. Also, farm worker poverty rate is significantly higher, estimated at
38%.

oty

Selta 201 Man y poor Latinos particulayly Latino farmworkers depend on LSC funds for aceess to

Al o4 s7108 baslc legal services. LSC grantees work on cases related to critical poverty issues such as
Jax:

, child custody and visitation rights, evictions, access to health care,

Huston unemployment and d:sabnlny claims as wel] as other issues hke farm worker rights and
b civil rights. A g to client demographics, services to Hisp prise almost
4410 Nevigation 30% of LSC’s workload.

Hoatep, TX 7011

Muriadoes.  CRLA has played a vital and special role in providing free legal services to poor Latinos.
f— It is considered onc of the premier legal aid programs in the country and is the largest
Program Otho migrant farm worker program. CRLA serves 23% of the farm workers in the United
nEWDemiloud  States. Annually, CRLA provides benefits to over 25,000 poor persons; Latinos make
m-ﬂ up 50-60% of CRLA’s clients. In its illustrious 37-year history, CRLA has been a leader
Pat: BO2.3075008 in advocating on behalf of California’s Latino poor coromunities. Below are some

Celebrating Our 34* Anniversary
Protecting and Promoting Latino Civil Rights
www.naldeforg
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examples of these cases,

¢ Farm workers: CRLA abolished the use of the short-handled hoe in state
agriculture, a practice that disabled hundseds of farm workers. CRLA recently
partnered with EEOC to settie a $1.8 million sexual harassment case, the first
such case brought by the EEOC in agricultuye;

= Latine civil rights: CRLA brought desegregation actions in rura)
communities. CRLA forced the state to strike down the state’s constitutional
requirement of English language literacy for voters; and

« Latino language and ednnﬁon righu CRLA successfully challenged Q

testing of non-English speaking and p dreds of school
districts throughout the state from assigning th ds of Latino children to
classes for the mentally retarded.

This record of advocacy is exemplary. CRLA’Ss success can be attributed to many factors,
including its ability to leverage the resources of the private bar by co-counseling in major
litigation. CRLA has worked with twenty-seven law firms in Imnyng litigation to remedy ofien
wide-spread abuse and appalling injuries to low-income workers, seniors, children and the
disabled. Many of these clients were Latino. CRLA co-counseled in these cases to remedy
situations such as the following:

¢ Farm labor camps housing hundreds of workers with non-fum:nomng bathrooms
where human waste accumulated on the floors of bath and washbas
had no running water; doorways and window openings had no doors, glass or screens;
inadequate meals were prepared in filth-laden surroundings; and cases where
hundreds of workers had illegal deductions taken from their pay, or simply were not
paid, resulting in no wages for weeks of work;

¢ Sexual harassment suffered by farm worker women employees in order to retain
their jobs, subjected to the injustice by their supervisors;

L h p in which low-income workers paid substantial rents for
smu:um 50 dﬂapldll:d that in one instance a child broke his leg falling through a
hole in the floor, and where the building inspector gave 24-hour notice to vacate for
femhemmsmncm would collapse in the rain;

* Sexual predator abuses in subsidized housing projects where staff were permitted to
prey on belpless seniors and disabled people;

®  Elder-buse cases in which senior citizens lost their life-long homes in fraudulent
loan schemes; and
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* Highly-hazardous sgricultural chemicals applied illegally immedistely adjacent to
low-i idential ities injuring hundreds of adults and children.

A recent California repost “The Path to Egqual Ratice: A Five-Year Status Report On Access To Justice In
California”, published by the California Commission on Access to Justice (December 2002), indicates that
“72% of California’s low-income people do not receive the Jegal help they need to resolve basic problems
relating to home, health and education.” Qiven the lack of Federal legal aid funds to meet existing
civil legal needs, it is vital for organizations like CRLA to partner with the private bar and
organizations funded by IOLTA funds (interest on lawyers trust accounts),

CRLA cases in which it co-counseled with the CRLA Foundation, a California IOLT A-funded
support center, have included some of the largest farm-worker smployment cases, Hundreds of
seasonal harvest workers had been routinely denied wages for their back-breaking labor; but
through successful cases brought by CRLA and CRLA. Foundation, workers have been able to
obtain thousands of dollars in wages due them.

CRLA’s success has d it much ion, some of it d. We are aware that CRLA
has been the subject of several LSC audits and investigations, some of which may have been
instigated by those who would prefer to have CRLA be less effective in its effort to seek redress
for the serious violations of law affecting the poor, hardworking and mostly Latino rural
communities.

We urge the House Judiciary Sub ittee on C ial and Administrative Law to id
the significant resources that CRLA has exp ded in bringing labor, education, civil rights and
housing advocacy on behalf of Latino impoverished comntunities and other nwal poer. We urge
the Subcommittee to provide CRLA and other legal services the ability and resources to continue
bringing these actions in the State of California and clsewhere.

Sincerely,
B Qo Me_

Vibiana Andrade
Acting President
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LETTER SUBMITTED BY THE LEAGUE OF UNITED LATIN AMERICAN CITIZENS

League of United Latin American Citizens

[ronat~y = March 30, 2004

RABCUTIVE DIRBCTOR

Rromt 4. Wi The Honorable Chris Cannon

anorL or Chairman

ity Sut onC ial and Administrative Law

Tewwer Committee on the Judiciary

Yamae g Washington, D.C. 20510

Dosbdesle Poni )

H—E RE: Support for Californis Rural Legal Assistance

Farwsnse Bacadl

o s Dear Chairman Cannon:

¥ fax Yeumy Aduits

VP toe Furoom We d your leadership in holding versight hearings on the Legal Services

T Corparation (LSC) and its provision of free legal services to the indigent populations of

iy this country. We support LSC and the funding it provides o critical Iogal service

Yordor Bers. agencies across the country. We understand that one of the most effective legal

o Bomes services agencics serving the Latino and rural poor, California Rural Legal Assistance
(CRLA), will be appearing before your Subcommittee. 'We write to share with you and

STATE DIRRCTORS ‘hﬂ Quh = .

our views regarding the imp of the work of agencies like
CRLA and our concern with any efforts to further testrict the ability of legal services
programs to serve poor Latino communities.

The Latino community is the largest and fastest growing minority group in the United
States. In some states, like California, the need for free legal services is extremely
important because of the high rate of poverty among Latinos, Current demographic
data indicates that although Latinos are 33% of the general population in California,
they are 52% of the poor. In comparison, the White populati prises 47%
population but only 29% of the poor. Also, farm worker poverty rate is significantly
higher, estimated at 38%.

Many poor Latinos particularly Latino £ rkers depend on LSC funds for basic
legal services. LSC grantees work on cases related to eritical poverty issues such as
domestic violence, child custody and visitation rights, evictions, access to health care,
unemployment and disability claims as well as other issues like farm worker rights and
civil rights. According to client dernographics, services to Hispanil prise almost
30% of LSC"s workload.

CRLA has played a vital and special role in providing free legal sorvices to poor
Latinos. It is considered one of the premier legal aid programs in the country and is the
largest migrant farm worker program. CRLA serves 23% of the farm workers in the

2000 L Street, NW, Suite 610 » Washington, DC 20036 » (202) 823-8130 » PAX (202) 8336135 ¢ http:/Awww LULAC.org
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United States. Annually, CRLA. provides benefits tw over 25,000 poor persons;
Latinos make up 50-60% of CRLA’s clients. In its ilfustrious 37-year history, CRLA
s been 2 leader in advocating on behalf of California’s Latine poor communities,
Below are some examples of these cases.

. Famworhn CR!Aahohshedmeuseoﬂheshonhmdledhoennm
apr that disabled hundreds of farm workers; recently
pammdmthEEOCmsuﬂenSlSmdkonscxudharmmtcas:,dn
first such case brought by the EEOC in agriculture;

« Latine civil rights: CRLA brought desegregation actions in rural
communities; forced the state to suike down the state's constimationat
i of English langy literacy for voters; and

¢ Latine language udedmbon mu‘CRLAmﬁzlh'dﬁumgede

testing of non-English sp and p dreds of school
dlmctsﬂ:mughoutmcm&om igning t ds of Latino children to
classes for the mentally retarded.

This record of advocacy is exemplary. CRLA’s success can be attributed to many
factors, including its ability io leverage the of the private bar by co-counseling
in majerlmgmun CRLA has worked with twenty-seven law firms in dringing
litigation to remedy often wide-spread abuse and appalling injuries to Jow-income
workers, seniors, children and the disabled. Many of these clients were Latino. CRLA
co-counseled in these cases 10 remedy situations such as the foll

g

+  Farm babor camps housing hundreds of workess with non-f
bathrooms where human weste aceumulated ou the floors of bathrooms;
showers and washbasing with no sunning water; doorways and window
openings with no doors, glass or wreens; inadequate meals prepared in filth-
iaden surroundings; and cascs where hundreds of warkers had illegal
deductions taken from their pay, or simply were not paid, resulting in no
‘wages for weeks of work;

*  Sexual harassment suffered by fam worker women employces in order to
retain their jobs, subjected to the injustice by their supervisors;

* Squalidd g complexes in which low- workers paid substantial
rents for so dilapidated that in one i a child broke his log
falling through a hole in the floor, and where the building inspector gave 24-
hour notice 1o vacate for fear the entire swactures would collapse in the rain;

2




59

*  Sexual pred abuses in subsidized housing projects where staff were
permitted o prey on belpless seniors and disabled people;

¢ Elder-sbuse cases in which senior citizens lost their life-long homes in
frandulent loan schemes; and

v Highly-hazardons agricultural chemicals applied illegally immediately
adjacent to low-income residential unities injuring buadreds of adults
and children.

A recent California report “The Path 1o Egual Justics: A Five-Year Status Report On Access To
Justice In California”, published by the Califorsis Commission on Access to Justice

2002), indicates that *72% of California’s low-income people do not receive the fegal help they
need 15 regolve basic probiems relating 10 home, beaith and education.” Given the lack of
Federal Jegal aid funds to meet existing civil legal needs, it is vital for organizations like
CRLA to partner with the private bar and organizations funded by IOLTA funds
(interest on lawyers trust accounis).

CRLA cases in which it co-counseled with the CRLA Foundation, a California IOLTA-
funded support center, have included some of the largest farm-worker employment
cases. Hundreds of seasonal harvest wotkers had been routinely denied wages for their
back-breaking labor but through successful cases brought by CRLA and CRLA
Foursdation, workers have been able 10 obtain thousands of dollars in wages due them.

CRLA’s success has gamered it much attention, some of it unwanted. We are aware that CRLA
has been the subject of several LSC audits and investigations, some of which may have been
instigated by those who would prefer to have CRLA be less effective in its effort to ssek redress
Tor the serious violations of law sffecting the poor, hardworking and mostly Lating rural

‘We urge the House Judiciary Subcommittee on C: ial and Administrative Law to

ider the signifi that CRLA has expended in bringing labor, educan
civil rights and housing advocacy on bebalf of Latino impoverished communities and
other rural poor. We urge the Subcomimittec to provide CRLA and other legal services
the ability and resources o continue bringing these actions in the State of California and
elscwhere.

Sinuerell,'_ K»L

Hector Flores
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LETTER SUBMITTED BY THE FARMWORKER JUSTICE FUND, INC.

FARMWORKER JUSTICE FUND, INC.
1010 Vermont Avenue, N.W., Suite 915
Washington, D.C. 20006
(202) 763-2628 * Fax (202) 763-2561

March 30, 2004

The Honorable Chris Cannan
Chairman
Subx jittee on Ci ial and Administrative Law
Committes on the Judiciary

Washington, D.C. 20510

RE: Support for California Rura) Legal Assistance
Dear Chairman Cannon:

The Farmworker Justice Fund, Inc. commends your leadership in holding oversight hearings on
the Legal Services Corporation (LSC) and its provision of free legal services 10 the indigent
populations of this country. We support LSC and the funding it provides to critical legal service
agencies across the conniry. One of the most effective legal services agencies serving the Latino
and rural poor, California Rural Legal Assi (CRLA), will be appearing before your
Subcommittee. We write to share with you and the Sub ittee our views ding the
importance of the work of agencies like CRLA and our concemn with any efforts o further restrict
the ability of legal services programs to serve poor Latino communities.

The Farmworker Justice Fund, Inc., as you know from your efforts regarding the agricuirural
worker immigration legislation, is a national advocacy orgamzunon for migrant and seasonal
farmworkers, Tt was faundcd in 198110 help prove their wages, work
conditions, immi; status, occupational safety and health and access to justice. FIF is not
and has not been a recipient of LSC funds.

Caleomm is home to approximately 900,000 agricultural workers. The large majority are

g1 The large majority also are of Hispanic origin. In addition, the ma)cmy of
fe kers are poor. C quently, the need for free, high-quality legal services is extremely
imporant.

Many farmworkers depend on LSC funds for basic legal services. LSC grantess work on cases
related 1o critical poverty issues such as domestic violence, child custody and visitation rights,
evictions, access to health care, unemployment and disability claims as well as other issues like
employment-law issues and civil rights.

CRLA has played a vital and speclal role in providing free legal services to poor Californians.

Itis considered one of the premier legal aid programs in the country and is the larpest migrant
farm worker program. CRLA serves 23% of the farm workers in the United States. Annually,

i
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CRLA provides benefits to over 25,000 poor persons; Latinos make up 50-60% of CRLA's
clients. In its illustrious 37-year history, CRLA has been a leader in advocating on behaif of
California’s Lating poor communitics. Below are some examples of these cascs.

¢ Farm workm CRLA abolished the use of the short-handled hoe in state agriculture,

ap that disabled hundreds of farm workers; recently d with EEOC to
senleailjmﬂhonmxudhmmmtcase,meﬁmsuchcasebmughthytthEOC
in agriculture;

Latino civil rights: CRLA brought desegregation actions in rural commumities;
forced the state to strike down the state’s constitutional requirement of English
language literecy for voters; and

Latino lauguge -nd eduunon rlglm CRLA successfully challenged 1Q mng of

non-English g d hundreds of school di
the state from assigning th ds of Latino children to classes for the mentally
retarded.

This record of advocacy is exemplary. CRLA’s success can be attributed to many factors,
including its ability to leverage the resources of the private bar by co-counseling in major
liigation CRLA has worked with Twenty-seven law firms in bringing litigation to remedy often
wide-spread abuse and appalling injuries 10 low-i kers, seniors, children and the
disabled. Many of these clients were Latino. CRLA co-counseled in these cases to remedy
situations such as the following:

Farm labor camps housing hundreds of workers with norrﬁmcuomng bathmoms
where human waste accumulated on the floors of bath and i
with no nmumg water; doorways and window openings with no doors, glass or
screens; inadequate meals prepared in filth-laden dings; and cascs where
hundreds ofwo:kmshdillegul deductions taken from their pay, or simply were not
paid, resulting in no wages for weeks of work;

Sexual harassment suffered by farm worker women eroployees in order to retain
their jobs, subjected 10 the injustice by their supervisors;

Squali i plexes in which low-income workers paid substantial rents for
structures so dxlnpxdated that in one instance 2 child broke his leg falling through a
hole in the floor, and where the building inspector gave 24-hour notice to vacate for
fear the entire structures would collapse in the rain;

Sexual predator abuses in subsidized housing projects where staff were permitied to
prey on helpless seniors and disabled people;

Elder-abusc cases in which senior citizens lost their life-long homes in frandulent
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loan schemes; and

¢ Highly-bazardous agricultural chemicals applied illegally immediately adjacent to
low-i identi ities injuring hundreds of adults and child

A recent Catifornia report “The Path to Egqual Justice: A Five-Year Status Report On Access To Justice In
California", published by the California Commission on Access to Justice {December 2002), indicates thar
“72% of Califomnia’s low-income people do not receive the legal help they need to resolve basic problems
relating to home, health and education.” Given the lack of Foderal legal aid funds to meet existing
civil legal needs, it is vital for organizations like CRLA 10 partner with the private bar and
organizations funded by IOLTA funds (intcrest on lawyers trust accounts).

CRLA cases in which it co-counseled with the CRLA Foundation, a California IOLTA-funded
support center, have included some of the largest farm-worker employment cases. Hundreds of
seasonal harvest workers had been routinely denicd wages for their back-breaking labor but
through successful cases brought by CRLA and CRLA Foundation, workers have been able to
obtain thousands of dollars in wages due thern.

CRLA’s success hag gamnered it much attention, some of it unwanted. We are aware that CRLA has been
the subject of several LSC audits and investigations, some of which may have been instigated by those
who would prefer 10 have CRLA be less effective in its effort 10 seek redress for the serious violations of
law affecting the poor, hardworking and mostly Latino rural communities/,

We urge the House Judiciary Sub jttee on C: ial and Administrative Law to id
the significam resources that CRLA has expended in bringing labor, educati civil rights and
housing advocacy on behalf of Latino impoverished communities and roral poor. We urge
the Subcommitice to provide CRLA and other legal services the ability and resources to continue
bringing these actions in the State of California and elsewhere.

Sincerely,

/BRUCE GOLDST é

Co-Executive Director
FARMWORKER JUSTICE FUND, INC.



63

LETTER SUBMITTED BY THE CALIFORNIA CATHOLIC CONFERENCE

CALMORNG.
CATIOLI
CONFRRRNCE
——
ARCHDIOCESES GF LOS ANGELES AND SAN FRANCISCO
DIOCESES O FRESNG, MONTEREY, DAKLAND, ORANGE. 5. SAN DIEGLY, 5AN JOSE, SANTA ROX,
SYZANTINE CATHOLIC EPARCHY OF VAN NUYS, Y OF OUR LADY OF LE ™ 105 ANGELES

March 29, 2004
The Honorable Chris Cannon, Chajr
Subcommittee on Commercial and
Admnistrative Law, Committee on the Judiciary

U.S. House of Representatives
Washington, DC 20510

RE: Support for Californla Rural Legal Assistance
Dear Chairman Canon:

We commend your leadership in holding oversight hearings on the Legal Services Corporation
(LSC) and its provision of free legal services to the indigent popularions of this country. We support
LSC and the funding it provides 1o critical legal service agencies across the country. We understand
that one of the moss effective legal services agencies serving the Latino and rural poor, California
Rural Legal Assistance (CRLA), will be appearing before your Subcommittee. We write to share
with you and the Sub iftee our views regarding the imp of the work of agencies like
CRLA and our concem with any efforts to furthex restrict the ability of legal services programs to
sexve poor Latino communitics.

The Latino community is the largest and fastest growing minority group in the United States. In
some states, like California, the need for free legal services is extremely important becanse of the
high rate of poverty among Latinos. Current demographic data indicates that althongh Latinos are 33
percent of the general populstion in Califomia, they are 52 percent of the poor. Also, the poverty
rate of farm workers is significandy higher, estimated a1 38%.

Many poor Latinos, particularly Latino farm workers, depend on LSC funds for basic legal services.
LSC graniees work on cases related 1o critical poverty issues such as domestic violence, child
castody and visitation rights, evictions, access 10 health care, unemployment and disability claims
well as other issues like farm worker rights and civil rights, According o cliem d hi
services to Hispanics comprise almost 30 percent of LSC’s workload.

CRLA has played a vital and special role in providing free legal seqvices to poor Latinos. It is
considered one of the premier legal aid programs in the country and is the largest migrant farm
worker program. CRLA serves 23 percent of the farm workers in the United States.  Annually,
CRLA provides benefits to over 25,000 poor persons; Latinos make up 50-60 percent of CRLA's
clients. In its illustrious 37-year history, CRLA has been a leader in advocating on behalf of
California’s Latino poor communities. Below are some examples of these cases:

19X Suret, 2t Pt § Eivanonm, Coiiiveia DI014.000
(9161 4439851 & FAX: (916} 24} 5629
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» Farm workers: CRLA abolished the use of the short-handled hoe in state agriculture, 2
practice that disabled hundreds of farm workers: receatly partnered with EEOC 1o sextle 2
$1.8 million sexual harassment case, the first such case brought by the EEOC in

agriculure;

« Latino civil rights: CRLA brought dcsegregmon uuons in rural communities; forced
the state 10 sisike down the state's i of English language literacy
for voters; and

o Latino language and education rights: CRLA successfully challenged IQ testing of
non-English speakmg children and prevented kundreds of school districts throughout the
state from assi ds of Latino children 1o classes for the mentally retarded.

This record of advocacy is exemplary. CRLA has worked with twenty-seven law firms in bringing
litigation 10 remedy often wide-spread abusc and appailing injuries to Jow-income workers, scniors,
children and the disabled. Many of these clicnts were Latino. CRLA co-counseled in these cases to
remedy situations such as the following:

o Farm labor camps housing - huadreds of workers with non- fnncnonlng balhmoms
where human waste accumulated on the floors of bath and
with no running water; doorways and window openings with no doors, glass or screens;
inadequate meals prepared in filth-laden surroundings; and cases where bundreds of
workers had illegal deductions taken from their pay, or simply were not paid, resalting in
no wages for weeks of work;

«  Sexual lnnssmcnt suffered by farm worker women employees in order (o retain their
jobs, subjected to the injustice by their supervisors;

s Squalid housing compl:us in which low-i -income workers paid sobstantial rents for

50 dilap d that in one i a child broke his leg falling through a hole

in the floor, and whue the building inspector gave 24-hour notice to vacate for fear the
entire structures would collapse in the rain;

+  Sexual predstor abuses in subsidized housing projects where staff were permitted to
prey on helpless seniors and disabled people;

« Elder-abuse cases in which senior citizens lost their life-long homes in fraudutent loan
schemes; and

. B‘-glﬂy-hmrdm -grimlmnl chemicals applied illegally immediately adjacent to
1 ities injuring hundreds of adults and children.

A recent Californit sepost, “The Path 0 Equal Justice: A Five-Year Status Report On Access To Justice In
California” gublished by the California Cormmission on Access (0 Justie (December 2002), indicates that
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“72% of Califormia’s low-income people do not Teceive the legal help they need to resolve basic problems
relating to home, heatth and education.”

Contronted by thet reality, and in searching how 1o respond to o many buman problems that clamor for
redress, the Church insisis that g has the moval obligation of securing basic justice for all members
of the Ith, Risal ding principle of Catholic social tcaching that the guarantecing of basic
justice for all is aot an optional expression of Iargesse bt an inescapable duty for the whole of society. Secthe
pastoral letter Economic Justice Jor All, U S. Conference of Bishops, No.120(1986). In the words of Pius XL
“Charity will never be true charity onless it takes justice into aceount.... Let no one attempt with small gifie of
charity to exempt [herJhimself from the great dutics imposed by justice.” Hence, we stand in solidariry with
efforts 1o continne providing financial 2nd other suppors for legal aid societies and others engaged in basic
justice,

Advocacy groups working on behalf of the poor in California tell us that given the 1ack of Federal legal aid
funds 10 meet existing civil legal needs, it is vital for organizations like CRLA to partacr with the
privae bar and otganizations fonded by IOLTA funds (interest on lawyers® trust accounts). CRLA
cases in which it co-counseled with the CRLA Foundation, a California IOLTA-funded support
center, have included some of the largest farm worker’s emyp cases. Hundreds of )
harvest workers had been routinely denied wages for their back-breaking labor, but through
successful cases brought by CRLA and CRLA Foundation, workers have been able to obiain
thousands of doliars in wages owed to them.

‘We urge the House Judiciary Sub ittee on C ial and Administrative Law to consider the
significant resources that CRLA has expended in bringing labor, education, civii rights and housing
advocacy on behalf of Latino impoverished communities and other rural poor. We ask the
Subcommittee {0 provide CRLA and other Jegal services the ability and resources to continue
bringing these actions in the State of California and elsewhere.

Associate Director for Hispanic Affairs
On behalf of Episcopal Region XI's Commission of the Spanish-Speaking

cc:  California Rural Legal Assistance Foundation, Inc.
RECOSS President, Humberto Ramos, Archdi of Los Angeles
Rural C ity Assi Corporation, West 8 office
‘Western Center on Law and Poverty, Inc. Los Angeles, California




66

LETTER SUBMITTED BY THE MEXICAN AMERICAN BAR ASSOCIATION

Mexican American Bar Association
www.mabalawyers.org
(213) 622-8880 Phone

1301 W. 204 St, 4101
(213) 622-8842 Fax

:Los Angeles, CA 90026

March 28, 2004
The Honorable Chris Cannon
Chairman

Sub, ittee on C: and Administrative Law
Committee on the Judiciary
Washington, D.C. 20510

RE: Support for California Rural Legal Assistance

Dear Chairman Cannon:
The Mexi Amezican Bar A 1ati ds your leadership in holding oversight
hearings on the Legal Services Corporation (LSC) and its provision of free legal services

to the indigent populations of this country. We support LSC and the funding it provides
to critical legal service agencies across the country.  We understand that one of the most
effective legal services agencies serving the Latine and rural poor, California Rural Legal
Assistance (CRLA), will be appearing before your committee on April 1. We write to
share with you and the C ittce our views ding the importance of the work of
agencies like CRLA and our concem with any efforts 1o further restrict the ability of legal
services programs to serve poor Latino communities.

The Latino community is the largest and fastest growing minority group in the United
States. In some states, like California, the need for free legal services is extremely
important because of the high rate of poverty among Latinos. Current demographic data
indicates that although Latinos are 33% of the general population in California, they are
52% of the poor. In comparison, the White population compriscs 47% population but
only 29% of the poor. Also, farm worker poverty rate is significantly higher, estimated
at 38%.

Many poor Latinos particularly Latino far, kers depend on LSC funds for basic legal
services. LSC grantees work on cases related to critical poverty issues such as domestic
violence, child custody and visitation rights, evictions, access to health care,
unemployment and disability claims as well as other issues like farm worker rights and
civil rights. According to client demographics, services to Hispanics comprise almost
30% of LSC’s workload.

CRLA has played a vital and special role in providing free legal services to poor Latinos.
It is considered one of the premier legal aid programs in the country and is the largest
migrant farm worker program. CRLA serves 23% of the farm workers in the United
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States. Annually, CRLA provides benefits to over 25,000 poor persons; Latinos make
up 50-60% of CRLA’s clients. In its illustrious 37-year history, CRLA has been a leader
in advocating on behalf of California’s Latino poor communities. Below are some
examples of these cases.

. Farm workers: CRLA abolished the use of the short-handled hoe in state
agriculture, & practice that disabled bundreds of farm workers; recently partnered with
EEOC to setile a $1.8 million sexual harassment case, the first such case bronght by the
EEOC in agriculture;

Latino civil rights: CRLA brought desegregation actions in rura}
communities; fofced the state to strike down the state’s constitational requirement of
English language literacy for voters; and

Latino languaga and edm:mon rights: CRLA successfully challenged IQ testing
of non-English sg and p dreds of schoo! districts throughout
the state from assigning th d of].anno hildren to classes for the mentally retarded.

This record of advocacy is exemplary. CRLA’s success can be attributed to many
factors, including its ability to leverage the resources of the private bar by co-counseling
in major litigation. CRLA has worked with twenty-seven law firms in bringing litigation
to remedy often wide-spread abuse and appalling injuries to low-income workers, )
sepiors, children and the disabled. Many of these clients were Latino. CRLA co-
counseled in these cases to remedy situations such as the following:

Farm labor camps housing h ds of workers with non-ft
bathrooms where human waste accumulated on the floors of bathrooms; showers and
washbasms wuh no ranning water; doorways and window openings with no doors, glass
meals prepared in filth-laden surroundings; and cases where
hund:eds of workels had 1Ilegal deductions taken from their pay, or simply were not paid,
resulting in no wages for weeks of work;

- Sexual harassment suffered by farm worker women employees in order to retain
their jobs, subjected to the injustice by their supervisors;

Squalid housing complexes in which low-income workers paid substantial rents
for structures so dilapidated that in one instance a child broke his leg falling through a
hole in the floor, and where the building inspector gave 24-hour notice 10 vacate for fear
the entire structures would collapse in the rain;

Sexual predator abuses in subsidized housing projects where staff were permitted
to prey on helpless seniors and disabled people;
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. Elder-abuse cases in which senior citizens lost their life-long homes in frandulent
loan schemes; and

. Highly-hazardous agricultural chemicals applied illegally immediately adjacent to
low-i idential ities injuring bundreds of adults and children.

A recent California report “The Path to Equal Justice: A Five-Year Status Report On
Access To Justice In California”, published by the California Commission on Access to
Justice (December 2002), indicates that “72% of California’s low-income people do not
receive the legal belp they need to resolve basic problems relating to home, health and
education.” Given the lack of Federal legal aid funds to meet existing civil legal needs, it
is vital for organizations like CRLA to partner with the private bar and organizations
funded by JOLTA funds (interest on lawyers trust accounts).

CRLA cases in which it co-counseled with the CRLA Foundation, a California IOLTA-
funded support center, have included some of the largest farm-worker employment cases.
Hundreds of seasonal harvest workers had been routinely denied wages for their back-
brezaking labor but through successful cases brought by CRLA and CRLA Foundation,
workers have been able to obtain thousands of dollars in wages due them.

CRLA’s success has g: it much ion, some of it d. We are aware that
CRLA has been the subject of several LSC andits and investigations, some of which may
have been instigated by those who would prefer to have CRLA be less effective in its
effort to-seek redress for the serious violations of law affecting the poor, hardworking and
mostly Latino rural commumities.

‘We urge the House Judiciary Snt ittee on C ial and Administrative Law to
consider the significant resources that CRLA has expended in bringing labor, educati
civil rights and housing advocacy on behalf of Latino impoverished communities and
other rural poor. We urge the Subcommittee to provide CRLA and other legal services
the ability and resources to continue bringing these actions in the State of Califoria and
elsewhere.

Si

Edward R. Ortega

President, Mexican rican Bar Association
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LETTER SUBMITTED BY 12 LAW PROFESSORS

March 29, 2004

By Fax to (202) 530-4849 and Regular Mail

The Honorable Chris Cannon

Chairman

Sub ittee on C ial and Administrative Law
Committez on the Judiciary

U.S. Cougress, House of Representatives

Washington, D.C. 20510

Support for California Rural Legal Assistance
Dear Congressman Cannon:

We commend you on your leadership in holding these oversight hearings on the Legal
Services Corporation and its provision of frec Jegal services to the indigent of this country. We,
the undersigned group of Latina/o law professors from schools across the country, continue to
support the exjstence of this critical service to all indigent populations of this country but
recognize that as the Latina/o ity i to grow in population, there is a
commensuralc growth of Latina/os in poverty which makes the continucd provision of legal
services of particular interest and concem to us. Weare particularly concerned and would
strongly opposs any effort to further restrict the ability of Jegal services programs to serve these
commumities.

LATINA/O ADVOCACY THROUGH LEGAL SERVICES IS A CRITICAL ISSUE IN
CALIFORNIA AND THE ENTIRE UNITED STATES.

Latina/os are the largest and fastest growing minority group in the United States. Jn many
states, like California, Latina/os prise a signifi part of the population and of the state’s
poor. For example,

o In the United States, one person in eight is Latina/o; in California,' one of three
people are Latina/o. California represents 12% of the U.S. population,? but
accounts for 31% of the Latina/o population.

! Census 2000 Profile, p.3.
4 . pl.

» The Hispani¢ Population: Census 2000 Brief, P-4. One half of all Latina/os live in two
states - California and Texas,
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O Not only does California have the largest number of poor in the country with 4.7
million,* it also accounts for the most significant poverty increase in the country.
While the number of people in poverty increased in U.S. by nearly two miltion,
California’s alone increased by nearly 1.1 million, 55% of the total increase.

[e] Current demographic data indicates that although Latina/os are 33% of the general
population in California, they are 52% of the poor; this compares to the White
lation which comprise 47% lation but only 29% of the poot.”

O Nationally, the 2000 Census data indicates that poverty rates vary
disproportionately by race and Latina/o origin. For example, non-Hispanic whites
had the Jowest poverty rate (8.1%), Asians (12.6 %), Native Hawaiian or other
Pacific Islanders (17.7%), Blacks/African-Americans (24.9%), American Indians
and Alaska Natives (25.7%). Latina/os had a poverty rate of 22.6%.°

o California data indicates that, whilc the State poverty ratc is 13.4%, the poverty
rate among whitcs is 8.4% and 20.8% among Latina/os. In Califomia, the rate of
poverty among farm workers is significantly higher, estimated at 38%.

Nationally, one study {uded that “61% of all farm workcrs, and 50% of those
with 3 to 5 family members, had below poverty incomes™

B California has such high numbers of poor people, such high numbers of
Latina/os and high Latina/o poverty ratcs, the issve of legal aid service to the poor in California is
extremely important. Many Latina/o poor depend on LSC funds for basic legal services.
Latina/o farm workers, with much higher poverty rates, are much more vulnersble and find
access 10 legal services scarccr. LSC grantees work on cases related 1o critical poverty issues
such as domcstic violence, child custody and visitation rights, evictions, access to health carc,
uncmployment and disability claims as well as other issues like farm worker rights and civil
rights. According to client demographics, service to Latina/os comprise almost 30% of LSC's

‘ Califomia is followed by Texas (3.1 million), New York:(2.7 million), Florida (1.95

million, Pennsylvania (1.3 million), and Wlinois (1.29 million).

4 Current Population Swrvey Basic Report, March 2003 Data: Californix State
P of Fimance, D R Unit.

Trap

¢ See Poverty: 1999, Census 3000 Brief, .5, issued May 2003,
’ See Alicia Bugarin and Eliss Lopez, California Research Bureau, Farmworkers in
Califoruta 45 (fuly 1998).

' Sce Findings from the Natinal Agricultaral Workers Survey 1997-1998, U.S. Dep't
of Labor, Research Report No.8, March 2000, p. 39,

2
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workload.®

CALIFORNJA RURAL LEGAL ASSISTANCE HAS A HISTORY OF PROVIDING
QUALITY AND CRITICAL LEGAL SERVICES TO THE LATINA/O POOR.

In the contcxt of national Icgal services, California Rural Logal Assistance has played a

special role. It is considered one of the premier legal aid programs in the country and is the
fargest migrant farm worker program. CRLA serves 23% of the farm workers in the U.S. CRLA
anpually services to more than 25,000 poor persons; Latina/os make up 50-60% of CRLA's
clicnts. In its 37-year history, CRLA has provided major advocacy for California’s Latina/o poor
communities.

o

For tlrm worlkers, CRLA abolished the use of the :hon bandled hoe in mte agriculture,
apl that disabl dreds of farm work ly (Carmona v,
QLMM stopped the resurgence of 2 new braccro program because it
denied agricultural employ 10 the local & ic work force (Algniz v. Wirgz); CRLA
recently partaered with EEOC to settle a $1.8 million sexual harassment case, the first

such case brought by the EEOC in agriculture (4ifaro v. Tenimura);

With respect to Ianguage and education rights, CRLA successfully chellenged 1Q
testing of non-English spelkmg hildren and pr d hundreds of schoo] districts
throughout the state from assi h ds of Latina/o children to W) d
classes (Diana v. State Board); leglslaled the first state bilingual education hw inthe
United States; forced the California State Dept. of Education to monitor and caforce
sumhrd: addrusmg the needs of Cahfomxa s 1.6 million limited English proficient

on c blic Instruct .mvpeﬂedHEWmddx:
D of Beneﬂt P: w require county welfare departments scrving
subsmlml mn-Ensllsh king recipients te have ad bilingual

fatic ; and mmtly stopped the Statc from excluding limited

English proficient child fm pation in No Child Left Behind’s Reading First

program (E@_mg_&d(&mm_ﬂmmu)

On chvil rights, CRLA brought desegregauon actions in rural communities (Hernandez v,
Stockeon Unified, Atilan ;.CRLA forced the state to strike
down the state’s constltunonal qui of English | literacy for voters

v, State of 1 ; recently, in conjunction with the U S Depanmem of
Housing and Urban Devclop (HUD), brought ful ad
which resulted in aHUD fair bmmng enforcement agreement with Riverside County for
$21 million (; ez

' See Legal Services Corperation: Sevving The Civil Legal Neadn of Low-Income

Americans, A Special Report to Congress, April 30, 2000, p. 14,

3
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CALIFORNIA RURAL LEGAL ASSISTANCE CONTINUES TO BRING CRITICAL
ADVOCACY THROUGH THE ABILITY TO CO-COUNSEL.

CRLA’s strong record of advocacy is exemplary. CRLA’s success can be attributed to
many factors, including its ability to leverage the resources of the private bar by co-counscling in
major litigation. Given the inability of Federal Jegal aid funds to mect existing civil legal needs,
it would be a travesty for this means of leverage to be iled.® Ci fing in litigation has
previously never been identified by LSC as a program-integrity issue, A recent audit fuited to
recognize that CRLA has worked with twenty-seven law firms in bringing litigation to remedy
often wide-spread abuse and appalling injurics to low-income workers, seniors, children and
disabled. Many of thesc clients were Latina/o. CRLA co-counseled in these cases to remedy
situations such as the following:

o] farm Ishor camps honsing bundreds of workers with non-fanctioning batbrooms where
human waste accumulated on the floors of bath h and washbasins had no
tunning water, doorways and window optnings had no doors, glass or screens; inadequate
mcals were prepared in filth-laden surroundings; and cases whese hundreds of workers
had illegal deductions taken from their pay, or simply were not paid, resulting in no
wages for weeks of work (see, e.g., irezv, I.B. al
E.D.Cal. Case No. CIV-800-1162-GEB PAN; Martinez v. Eguilu, San Joaguin County
Supcrior Court No. CY013404; Tclio v, Underwood Ranches, Ventura County Supcrior
Court Casc No. CTV 194183; Apio, Inc, v. Maldonado/Vargas, et al, Intervenors, Santa
Barbara County Superior Court Cook Division Case No. 1007848; §

Munoz, ot al., San Luis Obispo County Superior Court Casc No. 001029;

o] sexual harassment suffered by farm worker women employees in order to retain their
jobs, subjected to the injustice by their supervisors (e.g.. Montes v. Coasta) Valley
Mamagement, N.D. Cal. Casc No. C01-21105 PVT);

o] squalid b 7] ! in which low-i rkers paid sub ial rents for
structures so dilapidated that in one instance a child brokc his leg falling through a hole in
the floor, and where the building inspector gave 24-hour notice 1o vacate for fear the

cntire structures would collapse in the rain (e.g., Moreng v. Maddy, Santa Cruz County
Super. Ct. Case No. 125163; v, ab} Santa

Barbara County Superior Court, Cook Div. Case No. 1041451);

O sexual predator sbuses in subsidized housing projects where staff were permitted 1o

e In The Path to Equal Justice: A Five-Year Status Repart On Access To Justice In

g:ll":omh lrhc California Commission an Access to Justice (Dec. 2002) concluded that “72% of
ifomia’s Jow-income people do not receive the legal help they need 1o resolve basic prob Iati
to home, health and education.” roviems relsting
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Cal. Case No.
prey on helpless seniors and disabled people (2.2., Blavney v. Youpg, CD.
00-08836 FMC (SHx); Project Sentinel [Cordero) v. Laj, E.D. Cal. Case No. CV-F-98-

5688; Projecy Seatinel [DeCuirly, Arenas, E.D. Cal. Case No. CIVF-01-5030 REC
SMS);

o elder-abuse eases in which senior citizens lost their life-fong homes in fraudulent loan

schemes (e.g., Alami v. Gregory Development Co., Stanislaus County Super. Ct. Casc
No. 253775; Poc v. Rocha, Stanislaus County Superior Court Case No. 253314);

O illegal honsing displacement of low-income and minori idents from
arcas by municipalities that refused to provide low- and moderate-income hmlsmg 13
required by law (Garcig v, City of Buellton, C.D.Cal. Case No. CV 02-4994 WMB
JTLY));

o local housing morstorinms imposed in violation of fair-housing and land-usc laws on
already-approved projects to build family housing for farm workers {e.2., Diaz_y. Coupty
of Sutter (Diaz 1), Sutter Cnty. Super. Ct. Case No. 95CV0058; Digz v. County of Sutter
{Diaz I}, Sutter County Superior Court Case No. 95CV0993; Community Housing v,
City of Orland, E.D. Cal. Case No. CIV.S-0100131 GEB PAN);

o disabl d: ding schools in districts which failed to bring any of their
Facilities into compliance with statc and federal access laws, nccessitating students to be
carried by other students up and down stairs to enter buildings and reach classes, and to
have 5o access to bathrooms (e.g., Mitchum v. Santa Barbara School District);

o hlghly-hurdon: agricultural chemicals applicd illegally immediately adjacent fo low-
income resi ities ijuring h of adults and chifdren (e.g., Gomez v.

Western Farm Serviges, Inc., et al. C.D. Cal. Case No.x),

Cases in which CRLA co-counscled with the CRLA Foundation, a California Statc Bar
(lOLTA)ﬁmded support center, have included some of the largest farm-worker cmployment
cascs in which hundreds of seasonal harvest workers had becn routincly cheated out of wages for
their back-breaking labor. (Ramitez v. 1.B. Famm Labor Contractors, supra; ﬂimlu.m
Farm Scyvices, San Joaquin County Superior Court Case No. CV 01 3851; Martincz v. Bgui
supro;, Tinoco v, Ponderosa Forestry Services, E.D.Cal, Case No.CIV S-96-1299 DFL PAN
Cartas v, Kahn, E.D.Cal. Case No. CIVS-0100245 FCD DAD).

We urge the Subcommittce on Commctcul and Admmlslm:va Law to consider the
significant resources that CRLA has d in b g labor, ion, civil rights and
housing advocacy on behalf of Latine/o lmpovmshed cunmummet and ol,her rural poor. We
urge the committee to provide CRLA and other legal services the freodom to continue bringing
thesc actions in the State of California and elsewhere.
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Very truly yours,
Kevin R. Johnson*
University of Catifornia, Davis

Margaret E. Montoya
University of Ncw Mexico

Alberto Manue] Benitez
George Washington University

Joaquin G. Avila
UCLA

Miguel A, Mendez
Stanford

Richard Delgado
University of Pittsburgh

Laura Padilla
California Western

Reynaldo Valencia
St. Mary’s (San Antonio, Texas)

M. Isabel Medina
Loyola University New Orleans

George A, Martincz
Southern Methodist University

Ian Haney Lopez
University of California, Berkeley

Rogelio Lasso
University of Missouri, Kansas City

Institutions Eated for affiliation purposes only.
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March 31, 2004

The Honorable Chris Cannon, Chairman
Subcommittee on Commercial and Administrative Law
Committee on the Judiciary

U.S. House of Representatives

Washington, D.C. 20510

RE: Support for California Rural Legal Assistance
Dear Chairman Cannon:

‘We commend your leadership in holding oversight hearings on the Legal
Services Corporation (LSC) and its provision of free legal services to
the indigent populations of this country. We support LSC and the
funding it provides to critical legal service agencies across the country.
We understand that one of the most effective legal services agencies
serving the Latino and rural poor, California Rural Legal Assistance
(CRLA), will be appearing before your Subcommittee. We write to
share with you and the Subcommittee our views regarding the
importance of the work of agencies like CRLA and our concern with
any efforts to further restrict the ability of legal services programs to
serve poor Latino communities.

The Latino community is the largest and fastest growing minority group
in the United States. In some states, like California, the need for free
legal services is extremely important because of the high rate of poverty
among Latinos. Current demographic data indicates that although
Latinos are 33% of the general population in California, they are 52% of
the poor. In comparison, the white population comprises 47%
population but only 29% of the poor. Also, farm worker poverty rate is
significantly higher, estimated at 38%.

Many poor Latinos particularly Latino farmworkers depend on LSC
funds for access to basic legal services. LSC grantees work on cases
related to critical poverty issues such as domestic violence, child
custody and visitation rights, evictions, access to health care,
unemployment and disability claims as well as other issues like farm
worker rights and civil rights. According to client demographics,
services to Hispanics comprise almast 30% of LSC’s workload.
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CRLA has played 2 vital and special role in providing free legal services to poor Latinos. Itis
considered one of the premier legal aid programs in the country and is the largest migrant farm
worker program. CRLA serves 23% of the farm workers in the United States.  Annually, CRLA
provides benefits to over 25,000 poor persons; Latinos make up 50-60% of CRLA’s clients, In
its illustrious 37-year history, CRLA. bas been a leader in advocating on behalf of California's
Latino poor communities, Below are some examples of these cases.

*  Farm workers: CRLA abolished the use of the short-handled hoe in state agriculture,
a practice that disabled hundreds of farm workers, CRLA. recently partnered with
EEOC to settle a $1.8 million sexual harassment case, the first such case brought by
the EEQC in agriculture;

¢ Latino civil vights: CRLA brought desegregation actions in rural communities. CRLA.
forced the state to strike down the state’s constitutional requirement of English
language literacy for voters; and

* Latino language and education rights: CRLA successfilly challenged 1Q testing of

non-English speaking children and p d hundreds of school districts throughout
the state from assigning thousands of Latino children to classes for the mentally
retarded,

This record of advocacy is exemplary. CRLA’S success can be attributed to many factors,
including its ability to leverage the resources of the private bar by co-counseling in major
litigation. CRLA has worked with twenty-seven law firms in bringing litigation to remedy often
wide-spread abuse and appalling injuries to low-income workers, seniors, children and the
disabled. Many of these clients were Latino. CRLA co-counseled in these cases fo remedy
situations such as the following:

* Farm labor camps housing hundreds of workers with non-functioning bathrooms
where human waste accumulated on the floors of bathrooms; showers and washbasins
had no running water; doorways and window openings had no doors, glass or sereens;
inadequate meals were prepared in filth-laden surroundings; and cases where hundreds
of waorkers had iliegal deductions taken from their pay, or simply were not paid,
vesuliing in ne wages for weeks of work;

® Sexual harassment suffered by farm worker wamen employees in order to retain their
jobs, subjected to the injustice by their supervisors;

» Squalid housing complexes in which low-income workers paid substantial rents for
Structures so dilapidated that in one instance a child broke his leg falling through a
hole in the floor, and where the building inspector gave 24-hour notice to vacate for
fear the entire structures would collapse in the rain;

*  Sexual predator abusey in subsidized housing projects where staff were permitted to
prey on helpless seniors and disabled people;
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o ¥lder-abuse cases in which senior citizens lost their life-long homes in fraudulent loan
schemes; and

. nghlyvhmrdous agncult\lral chemicals applied illegally immediately adjacent to
jties injuring hundreds of adults and children.

A recent Califorsia report “The Path ro Equai Justice: 4 Five-Year Status Report On Access To Justice I
California*, pablished by the California Commission on Access to Justice (December 2002), indicates that
“72% of California’s low-income peaple do not receive the legal help they need to resolve basic problems
relating to howe, health and oducation.” Given the lack of Federal legal aid funds to meet existing
civil Jegal needs, it is vital for organizations like CRLA to partner with the private bar and
organizations funded by JOLTA funds (interest on lawyers trust accounts).

CRLA cases in which it ¢co-counseled with the CRLA Foundation, a California IOLTA-funded
support center, have included some of the Jargest farm-worker employment cases, Hundreds of
seasonal harvest workers had been routinely denied wages for their back-breaking labor; but
through successful cases brought by CRLA and CRLA Foundation, workers have been able to
obtain thousands of dollars in wages due them,

CRLA’s success has garnered it auch attention, some of it unwanted. We are aware that CRLA
has been the subject of several LSC audits and investigations, some of which may have been
instigated by those who would prefer to have CRLA be less effective in its effort to seek redress
for the serious viofations of law affecting the poor, hardworking and mostly Latino rural
communities.

‘We urge the House Judiciary Sub on ¢ ia] and Administrative Law to consider
the significant resources that CRLA. has expended in bringing labor, education, civil rights and
housing advocacy on behalf of Latino impoverished communities and other rural poor, We urge
the Subcommittee to provide CRLA and other legal services the ability and resouzcees to continue
bringing these actions in the State of California and elsewhere,
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REPORT OF LEONARD J. KOCZUR, ACTING INSPECTOR GENERAL,
LEGAL SERVICES CORPORATION

=l Legal Services Corporation
Y — I S( Office of Inspector General
=

December 16, 2003

James J. Daley

Oversight Counsel

Subcommittee on Commercial and Administrative Law
Committee on the Judiciary

House of Representatives

B353 Rayburn House Office Building

Washington, DC 20515

Dear Jim:

Enclosed is our report entitled "Review of Grantee's Transfer of Funds and
Compliance with Program Integrity Standards - California Rural Legal
Assistance, Inc." This audit reviewed the grantee's’ compliance with LSC
regulations governing relationships with organizations that engage in LSC
restricted activities. The audit found that from January 1, 2000 through May 10,
2002 the grantee did not comply with the program integrity requirements of LSC
regulation 45 CFR1610. The primary problem was that the grantee did not
adequately separate itself from the California Rural Legal Assistance Foundation,
an organization that engages in legal activities prohibited by LSC's 1996
Appropriations Act. We made recommendations that would correct the problem.

The grantee disagreed with the report’s findings and recommendations. Under
our procedures we asked the grantee to provide a plan to implement the
recommendations. If the grantee does not provide an acceptable plan within 60
days, the OIG will refer the report to LSC's Office of Compliance and
Enforcement (OCE) for follow-up. OCE will either agree with the OIG and require
the grantee to implement the recommendations or agree with the grantee and the
recommendations will not be implemented.

If you would like additional information, please call me on 202-295-1651 or email

me at [k@oig.Isc.gov.

Sincerely,
e Sl

Leonard J. Koczur
Acting Inspector General
Enclosure

3333 K Street, NW, 31 Floor
Washington, DG 20007-3522

Ph: 202.205.1500 Fax: 202.337.6616
www0igIsc.gov
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I Legal Services Corporation
—_“_ L Office of Inspector General

December 11, 2003

Mr. José R. Padilla

Executive Director

California Rural Legal Assistance, Inc.
631 Howard Street, Suite 300

San Francisco, CA 94105

Dear Mr. Padilla:

Attached is our final report on the results of the Program Integrity audit of California Rural
Legal Assistance, Inc. Your comments on the draft report did not agree with the audit’s
findings and recommendations. We reviewed the comments and concluded that they did
not provide a basis for significantly modifying the findings and recommendations. We
deleted the finding related to rent payments at the Madera office. Other minor changes
were made, but the substance of the report is the same as the draft. We reaffirm our
findings and the recommendations for corrective actions. Please provide a corrective
action plan to implement the recommendations within 60 days of the date of this letter.

Your comments are briefly summarized in the body of the final report and incorporated in
full as Appendix I.

Sincerely,

Leonard J. Koczur
Acting Inspector General

Enclosure

cc: Richard P. Fajardo
Chair, CRLA

Legal Services Corporation
Randi Youells
Vice President for Programs

3333 K Street, NW, 31d Floor
Washinglon, DC 20007-3522

Ph: 202.295.1500 Fax: 202.337.65616
www.0ig lsc.gov
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LEGAL SERVICES CORPORATION
OFFICE OF INSPECTOR GENERAL

REVIEW OF GRANTEE'’S
TRANSFER OF FUNDS
AND COMPLIANCE WITH
PROGRAM INTEGRITY STANDARDS

Grantee: California Rural Legal Assistance, Inc.

Recipient No. 805260

Report No. AU 04 -02
December 2003

www.0ig.lsc.gov
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RESULTS OF AUDIT

The Legal Services Corporation (LSC) Office of Inspector General (OIG) conducted
this audit to determine whether California Rural Legal Assistance, Inc. (grantee)
complied with certain requirements of 45 CFR Part 1610. This regulation prohibits
grantees from transferring LSC funds to an organization that engages in activities
prohibited by the LSC Act and LSC appropriation acts, and LSC regulations. To
comply with these requirements, grantees must be legally separate from such
organizations, not transfer LSC funds to them, not subsidize any restricted activity,
and maintain physical and financial separation from them. An exception applies for
transfers of LSC funds solely for private attorney involvement activities.

Between January 1, 2000 and May 10, 2002 the grantee did not maintain objective
integrity and independence from a legal organization that engaged in prohibited
activities in violation of 45 CFR 1610.

In addition, the grantee:
+ did not prepare statements of facts and identify clients in certain cases,
and
« improperly made rental payments for an organization in violation of 45 CFR
1630.
The OIG reviewed cases initiated under California Business & Professional Code
Section 17200 and concluded that the grantee did not violate LSC regulations
covering class action suits or eligibility determinations.
Recommendations for corrective action are on pages 6 and 7.

OBJECTIVE INTEGRITY AND INDEPENDENCE

The grantee did not maintain objective integrity and independence from the California
Rural Legal Assistance Foundation {(Foundation) a legal organization that engages in
LSC restricted activities.

Program Integrity Requirements

Section 1610.8 of LSC's regulations states that grantees must have objective
integrity and independence from organizations engaged in LSC restricted activities.
The grantee meets the requirements of this section if:

« the other organization is a legally separate entity,
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+ the grantee does not transfer LSC funds to the organization and LSC
funds do not subsidize restricted activities, and

e the grantee is physically and financially separate from the other
organization.

The preamble to Section 1610.8 requires grantees to ensure that it is not identified
with restricted activities and that the other organization is not so closely identified with
the recipient that there might be confusion or misunderstanding about the recipient’s
involvement with or endorsement of prohibited activites. A grantee will be
considered to be subsidizing the activities of another organization if it provides the
use of its resources for restricted activity without receiving fair value for such use.
Guidance promulgated by LSC interpreting the program integrity requirements
discusses the issue of separate personnel, and states that the greater the
responsibilities of the staff who are employed by both organizations, the more danger
that program integrity will be compromised.

COMPLIANCE WITH REQUIREMENTS

The grantee satisfied the first requirement. The Foundation is a separate legal
organization. The second and third requirements were not met. The grantee did not
improperly transfer LSC funds to the Foundation but it subsidized restricted activities.
The grantee maintained a close relationship with the Foundation that makes it difficult
to distinguish between the two organizations and results in a violation of the program
integrity regulation. The specific problem areas are:

* Co-counseled cases
e Shared staff
* Rent subsidy
e Physical separation of facilities

Each issue is discussed in the following.
Co-counseled Cases

The grantee co-counsels cases with the Foundation. Grantee attorneys are the lead
counsel in most cases and in one case a Foundation attorney was the lead counsel.
For some cases a part time CRLA attorney was the lead counsel. On one case the
same individual was the lead attorney for the Foundation.

The organizational structure of the grantee is important to the discussion of the co-
counseled cases. The grantee has four Directors of Litigation, Advocacy and
Training (DLATs), each responsible for oversight of grantee operations in
approximately one-quarter of the State of California. One of the grantee's DLATs
works part time for the grantee and part time for the Foundation. The DLATS report
directly to the grantee’s Executive Director. One step below, and reporting to, the
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DLATs are the Office Directors, each responsible for direct oversight of one of the
grantee’s branch offices.

We reviewed six co-counsel agreements the grantee had with the Foundation. The
grantee was the lead counsel in five cases and the Foundation for one case.

e The Foundation was the lead counsel on case A. The lead Foundation
attorney for the case was the grantee’s part time DLAT. The grantee attorney
on the case was another DLAT.

e The grantee was the lead counsel on case B. The grantee’s lead attorney was
an office director for one of its branch offices. The Foundation’s attorney was
the grantee’s part time DLAT who was the lead attorney for the Foundation on
case A.

e The grantee was the lead counsel on the four remaining cases. In one case,
the grantee’s part time DLAT was the grantee’s attorney of record. She had
no involvement in these cases as an attorney for the Foundation.

The co-counsel agreements for the five cases on which the grantee was the lead
counsel were similar. In these five cases the vast majority of legal work was to be
done by the grantee. The grantee was responsible for:

Maintaining the master case file

Maintaining a calendaring system for all litigation related dates

Insuring all filings and other actions occur in a timely manner

Developing and/or overseeing the development of any discovery plan and its

implementation

« Coordinating responsibility for court appearances, including responsibility for
preparation for the appearances

e Initial drafting of pleadings and moving and supporting papers

« Polling of parties regarding significant decisions which must be made

« Coordinating contact with the media, approving written press releases, and

maintaining a media file

The Foundation was responsible for the review and edit of pleadings and moving and
supporting papers drafted by the grantee. The grantee was responsible for all costs
and expenses of the litigation. The Foundation was allowed to seek attorneys’ fees.

The co-counsel agreement for the case on which the Foundation was lead counsel
did not list the responsibilities of the lead counsel. Costs were to be shared.
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Shared Staff

Two senior level grantee attorneys also worked with the Foundation. A DLAT in the
San Francisco office worked part time for the Foundation. The former office director
of the Oceanside office was a full time employee but also worked for the Foundation.
LSC guidance in an October 30, 1997 Program Letter states that “... the greater the
responsibilities of the staff who are employed by both organizations, the more danger
that program integrity will be compromised.”

The part time DLAT who also worked for the Foundation was to work 90 percent of
the time for the grantee and 10 percent for the Foundation. The DLAT is one of the
grantee’s most senior positions. This DLAT was responsible for the grantee’s cases
dealing with workers’ wage cases. She was also responsible for supervising offices
in one—quarter of the state.

The grantee’s full time manager of the Oceanside office also worked simultaneously
for the Foundation. This individual was the office director for the grantee’s
Oceanside branch office until January of 2001, when she left her grantee job. During
this time she also held a director’s position with the Foundation. After leaving the
grantee’s employment the individual continued to work for the Foundation.

On the Foundation’s web site the individual was identified as the Director of the
Border Project. Her telephone number was the same number as her listing at the
grantee’s Oceanside branch. Newspaper articles from 1899 and 2000 identified her
as a Foundation director. Two letters to high ranking U.S. Department of Justice
officials identified the individual as director of the Foundation’s Border Project. Both
letters dealt with illegal immigrants. An article in the San Diego Union Tribune
newspaper on illegal immigration also identified the individual as a project director for
the Foundation.

We verified that the individual was a full time grantee employee until January of 2001.
Until she left the grantee’s employment publicly available information indicated that
this individual was doing prohibited activities, lobbying Federal Government officials
on behalf of illegal aliens. Grantee staff in the Oceanside office and the individual’s
supervisor told us that they did not know of the Office Director’s relationship with the
Foundation.

Rent Subsidy

The grantee subsidized the Foundation by routinely allowing late payment of rent
over a long period of time. Between June 2001 and May 2002 the Foundation
seldom paid its rent for three offices on time.

The grantee leased office space to the Foundation in San Francisco, Modesto and
Fresno. The leases provided that rental payments were due on or before the first day
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of each month. The leases were unusual in that they did not provide for late payment
fees or interest charges in the event rents were not paid when due.

From June 2001 through April 2002, the Foundation paid its rent at three or four
month intervals rather than monthly. In September 2001, the Foundation paid the
grantee the current rent due for September and the rents overdue for June, July, and
August 2001. The October 2002 rent was paid on time. Five months later, in
February 2002, the Foundation paid the grantee the current rent due for February
2002 and the rents overdue for November and December 2001, and January 2002.
Three months later, in May 2002, the Foundation paid the grantee the current rent
due for May 2002 and the rents overdue for March and April 2002.

The following chart shows the total amount of late payment by each Foundation
office.

San Francisco $ 14,959

Modesto 7,000
Fresno 6.708
Total $ 28,667

After a brief period of on time payment, the Foundation made $ 4,128 in late rent
payments for its Fresno office from October 2002 until May 2003.

By allowing the interest free use of these funds the grantee subsidized the
Foundation activities.  Subsidizing the Foundation through allowing late rental
payments is an old unsolved issue for the grantee. A review by LSC’s Office of
Compliance and Enforcement in 2000 disclosed the same problem with late rental
payments but the grantee failed to correct the problem.

The problem with late rental payments was mitigated in mid 2002 when the
Foundation moved from the space it rented from the grantee in San Francisco and
Modesto. The fact remains that over a lengthy period of time the grantee subsidized
the operations of an organization that did prohibited and restricted activities.

Physical Separation of Facilities

The grantee did not physically separate itself from the Foundation in the shared office
space in Modesto. A large sign outside the building indicated that the grantee and
the Foundation occupied separate suites of offices. However, inside the building the
grantee and the Foundation were located in the same office suite. The grantee’s
space was not separated from the Foundation’s space and the two organizations
were indistinguishable. Each organization had a separate entrance but there was no
separation of offices inside the suite. We were told that the grantee’s staff has been
instructed to not enter Foundation space. Subsequent to completion of on-site audit
work, the Foundation moved from the shared space.
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Conclusion

Considering all the factors, the grantee maintains a relationship with the Foundation
that violated LSC’s program integrity regulation. While the problem has been
somewhat mitigated by the departure of a grantee employee and the Foundation
vacating space previously rented from the grantee, the sharing of senior staff and the
close relationship on co-counseled cases continues. This needs to be corrected.
Recommendations

The grantee’s management needs to take steps to provide adequate separation from
the Foundation. Specifically, we recommend that the Executive Director:

1.1 Preclude the part time litigation director from participating on cases that are
co-counseled with the Foundation

1.2 Adopt policies and procedures precluding senior staff, DLATs and office
directors, from co-counseling case with the Foundation

1.3 Preclude senior staff from working for the Foundation on a part time basis

1.4 Adopt procedures so that in the future full time grantee employees are
precluded from working simultaneously for the Foundation

1.5 Require that future leases for space rented to other organizations follow
standard commercial practices and provide for late payment penalties

STATEMENT OF FACTS AND CLIENT IDENTIFICATION

The grantee did not prepare statements of facts nor identify all clients as required by
45 CFR 1636.2. These cases were identified as 17200 cases in reference to the
section of the California Code they were filed under (see page 8 for further discussion
of these cases). The grantee provided information that indicated approximately 435
plaintiffs were represented and 238 were named and identified in the pleadings. The
remaining 197 were not identified. Statements of facts were not prepared for the
unidentified 197 plaintiffs.

Section 1636.2 of LSC's regulations requires that when a grantee files a complaint in
court or participates in litigation, it must identify each plaintiff and prepare a statement
of facts that each plaintiff signs.

Grantee management stated that it complied with the regulation and that 45 CFR
1636.2 does not require statements of facts or client identification for clients in these
cases.
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We disagree with the grantee. A review of pleadings indicated that the unnamed and
thus unidentified plaintiffs were parties to the litigation. Specific facts concerning their
situations were cited in the pleadings. The requirements of 45 CFR 1636.2 apply.
The grantee needs to adopt procedures to ensure compliance with 45 CFR 1836.2.
All plaintiffs should be identified and they should sign statements of facts.

Recommendation

2.1  Werecommend that the Executive Director implement procedures to ensure
that statements of facts are prepared for all 17200 type cases and that all clients are
identified

IMROPER RENT PAYMENTS

The grantee improperly paid rent for a separate organization, the San Luis Obispo
Legal Alternatives Corporation (SLOLAC). This organization is co-located with the
grantee’s branch office in San Luis Obispo. In total, the grantee provided $6,845 in
subsidization during 2000 and 2001.

SLOLAC is a separate legal organization that provides legal services to the elderly.
The grantee used LSC grant funds to pay SLOLAC’s rent from 2000 through 2001.
SLOLAC does not screen clients for their citizenship/alien status and therefore may
serve clients who are ineligible to receive LSC assistance under 45 CFR Part 1626.
Grantee staff told us that the payments were made as part of its PAl program. The
grantee’s financial records did not support this contention. We caloulated that the
grantee improperly spent $6,845 in LSC grant funds over the two year period.

Section 1630.3(a) (2) of LSC’s regulations provides that expenditures by a grantee
are allowable under the grantee’s grant or contract only if the grantee can
demonstrate that the cost was reasonable and necessary for the performance of the
grant or contract as approved by LSC. The rent payments for SLOLAC did not mest
the requirements of this regulation.

Recommendations

To correct the rent payment problem, we recommend that the Executive Director:
3.1 Require SLOLAC to pay their fair share of the rent

3.2 Require the managing attorney in the San Luis Obispo office to review all

rental payments and allocations quarterly to ensure that the subsidization does not
reoceur.
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CASES UNDER SECTION 17200 OF THE CALIFORNIA CODE

The grantee initiates cases under California Business & Professional Code Section
17200 which allows actions for unfair competition to be brought on behalf of
individuals and the general public. Two questions about these cases are: do they
violate the prohibition on doing class action cases and is the grantee representing
clients without determining their eligibility?

Part 1617 of LSC's regulations precludes grantees from initiating or participating in
class action suits. These suits are defined as “... a lawsuit filled as, or otherwise
declared by the court ... to be a class action pursuant...” to various Federal, state, or
local rules of procedure. Part 1611 requires grantees to determine the financial
eligibility of clients and Part 1626 requires that only citizens or eligible aliens (with
some specific exceptions) be accepted as clients.

For 17200 cases, the grantee accepts individuals as clients after determining they
meet LSC eligibility requirements. Some of the clients are named plaintiffs and
others are unnamed plaintiffs in the lawsuit the grantee files. Other individuals, who
are in the same situation and have the same cause of action as the grantee’s clients,
may benefit from the lawsuit and could receive monetary awards. No eligibility
checks are made on these individuals because they are unknown to the grantee
when the action is filed.

An example of a 17200 type of case involves agriculture workers having a pay
dispute with their employer. One or more workers meet the LSC eligibility
requirements and become the grantee's clients. A lawsuit is filed under Section
17200 for the disputed pay. The grantee wins or settles the case and the clients as
well as all the other workers, who may or may not be eligible for LSC funded
assistance, benefit in a monetary award or settlement.

The grantee provided information on 55 cases filed under Section 17200. Most of
the cases involved wage claims and farmworker housing issues. These cases had
approximately 460 eligible clients and an additional 779 individuals who benefited
from the litigation and whose eligibility was not determined. The grantee informed us
that as many as 2,610 additional individuals, whose eligibility had not been
determined, could benefit from lawsuits in process as of August 2002. In some cases
the court directs the grantee to distribute settlement funds to the individuals involved
in the suit. The grantee would therefore provide services to individuals who may or
may not be eligible.

In eight cases, only injunctive relief was sought and the general public will benefit.
Settlements had been reached in 33 cases. Plaintiffs were the only beneficiaries in

eight cases. The grantee established financial and citizenship eligibility for all
plaintiffs. In the remaining 25 cases the beneficiaries included unknown individuals
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whose eligibility had not been established. We estimated that about 3,800
individuals who were not party to the litigation may ultimately benefit.

Settlement had not been reached in the remaining 14 cases and both plaintiffs and
the general public could benefit. We were unable to estimate how many individuals
could benefit from the litigation.

The OIG concluded that the grantee had not violated 45 CFR 1617, 1611 or 1626.
The 17200 cases were not filed as nor have the courts certified them as class
actions. Therefore 45 CFR 1617 has not been violated. The grantee determined
eligibility for all named and unnamed plaintiffs. The other individuals who may benefit
from the suits are not grantee clients nor are they represented by the grantee. Parts
1611 and 1626 do not require the grantee to determine the eligibility of individuals
who benefit from, but are not a party to, litigation.

BACKGROUND

The grantee is a nonprofit corporation established to provide legal services to
indigent individuals who meet eligibility guidelines. It receives both a basic field grant
and a migrant grant from LSC. The basic field grant services specific counties in the
state of California (including two service areas acquired through merger effective
January 1, 2001) and the migrant grant services the entire state. The grantee is
headquartered in San Francisco, California. Branch offices are located in throughout
the state. At the time of our visits, the grantee had total staff of 128, including 43
attorneys. The grantee received total funding of about $8.6 million during their most
recent fiscal year, which ended December 31, 2001. LSC provided about $5.9
million, or about 69 percent of the total funds received by the grantee during that
year. LSC is provided about $5.9 million to the grantee during 2002.

Our audit was initiated when the OIG received a letter from the Western United
Dairymen about activities engaged in by the grantee. A letter from the Honorable
Calvin M. Dooley subsequently followed, also expressing concern about activities
and relationships of the grantee.

Grantees are prohibited from transferring LSC funds to another person or
organization that engages in restricted activities except when the transfer is for
funding PAI activities. In these instances the prohibitions apply only to the LSC funds
that were transferred to the person or entity performing within the PAI program.
Grantees must also maintain objective integrity and independence from organizations
that engage in restricted activities. Grantees may not use grantee resources to
subsidize restricted activity. “Subsidize” means to use grantee resources to support,
in whole or in part, restricted activity conducted by another entity.
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OBJECTIVES, SCOPE, AND METHODOLOGY

This audit assessed whether the grantee complied with requirements established in
45 CFR Part 1610 relating to the transfer of funds to other organizations and program
integrity standards.

Our review covered the period January 1, 2000 through May 10, 2002. The OIG
began the audit fieldwork in early January 2002 and visited the grantee’s offices in
San Francisco, Fresno, Modesto, Marysville, Salinas, Oceanside, and San Luis
Obispo during the periods January 7-18, February 25 to March 8 and April 29 to
May 10, 2002. At LSC headquarters in Washington, DC, we reviewed materials
pertaining to the grantee including its Certifications of Program Integrity, audited
financial statements, grant proposals, and recipient profile. OIG staff discussed
issues relating to the grantee with LSC management officials.

We reviewed the leases and subleases of the grantee to ascertain any relationship
between the grantee and entities that may be engaged in LSC restricted activities. If
such a relationship was revealed, we conducted an analysis to ensure that the lease
payments to the grantee had been calculated at fair market value. Additionally, we
reviewed the rental revenue account to ensure that payments to the grantee were
made on a timely basis.

We conducted on-site visits of the central office in San Francisco and the following
six grantee branch offices: Modesto, Fresno, Marysville, Salinas, Oceanside and San
Luis Obispo. We toured the office space and the building they were located in,
assessing compliance with the criteria set forth in 45 CFR Section 1610.8(a)(3). We
visited the grantee’s financial statement auditor.

A legal services provider, California Rural Legal Assistance Foundation, was located
in the same building as the grantee’s offices in San Francisco, Fresno, Modesto and
Oceanside but Foundation staff would not speak to us. A different legal services
provider, San Luis Obispo Legal Alternatives Corporation, was located in the same
building as the grantee’s office in San Luis Obispo. The OIG interviewed the Project
Director of San Luis Obispo Legal Alternatives Corporation.

During the on-site visit, the OIG interviewed and collected information from the
Executive Director, senior management, case handlers, and other staff. We
ascertained whether the grantee’s employees were generally knowledgeable
regarding the guidelines set forth in Part 1610. The audit included an assessment of
the grantee policies and procedures applicable to the transfer of funds to other
organizations and program integrity requirements.

The OIG gained an understanding of the client intake process utilized by the grantee.
We identified the grantee’s controls regarding its oversight of its Private Attorney
Involvement program.



92

The OIG identified and reviewed cases that had been filed in court to determine if the
grantee had engaged in a restricted or prohibited activity. All cases were discussed
with a Director of Litigation and Training or a Directing Attorney employed by the
grantee.

The OIG reviewed three separate populations of cases that had been filed with the
courts as follows:

« a sample of 97 cases selected from the case listing provided by the grantee
used to support CSR submissions to LSC (An additional 10 cases were
selected, for a total sample size of 107 cases);

« asample of 19 co-counseled cases, totaling 127 client case files; and

o 55 cases identified by the grantee as involving actions taken on behalf of the
public pursuant to California Business & Professions Code Section 17200. (In
addition, 10 client case files were sampled for review.)

We reviewed fifty-five cases identified by the grantee as involving actions taken on
behalf of similarly situated members of the public pursuant to California Business &
Professions Code Section 17200. The pleadings from each of these cases were
reviewed in order to determine whether the cause of action involved restricted and/or
prohibited activities and to ascertain the beneficiaries of this cause of action.
Additionally, the existence of any co-counsel arrangement was confirmed and the
parties identified.  Furthermore, the settlement agreements (if applicable) were
reviewed to ascertain the number of people benefiting from this action and whether
any fees and/or costs were awarded to any parties to the litigation.

The OIG reviewed the grantee’s financial accounts for vendors including contractors,
employees, and consultants. From the 1,633 vendors identified in the grantee's
Master Vendor List, we judgmentally selected 129 vendors and examined 100
percent of the activity. We reviewed 820 transactions totaling $1.08 million. In
addition to the vendor charges reviewed, we reviewed $465,000 in payments related
to three subgrants to the Foundation to determine whether LSC funds were used.

We also reviewed three miscellaneous income categories during CY 2000 and
2001—donations, rents, and attorneys fees. Of the $363,581 received through 1,342
donations, we reviewed 264 donations totaling $149,900. We also reviewed 116
rental payments totaling $81,510 received from 9 tenants, and $47,581 received in
attorneys fees, court and transcription costs, and sanctions.

For the branch offices located in Madera and San Luis Obispo, we reviewed the
office space expenses, by funding source, for the years 2000 and 2001. We
calculated LSC’s funded portion of these costs to assess allowability.
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The OIG assessed the process used by the grantee to allocate direct and indirect
costs to LSC and non-LSC funds. Policies and procedures relating to payroll and
timekeeping were evaluated. The grantee’s employees were interviewed to
determine their understanding as to which fund they should charge their time relative
to case handling.

All agreements between the grantee, and other organizations and individuals, were
requested. The OIG reviewed all materials provided including grant funding
instruments, leases, and contracts.

We performed this audit in accordance with Government Auditing Standards (1994
revision) established by the Comptroller General of the United States and under
authority of the Inspector General Act of 1978, as amended and Public Law 105-277,
incorporating by reference Public Law 104-134.
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SUMMARY OF GRANTEE’S COMMENTS ON DRAFT REPORT AND
THE OIG’S RESPONSE

The grantee’s comments stated that the report confirms that it is “... in full
compliance with applicable LSC rules and policies.” The comments disagreed with
the report’s findings and recommendations and asked that the OIG reconsider its
conclusions. The grantee’s comments are in Appendix |.

The grantee stated that the OIG audit focused on its relationship with the California
Rural Assistance Foundation (Foundation) and “ultimately expanded into a review of
CRLA compliance with LSC regulatory changes implemented by Congress in 1996."
The grantee also stated that the OIG review required it to produce hundreds of pages
of specially prepared legal memoranda and required thousands of hours of staff time.

The OIG's review of compliance with program integrity requirements necessitated a
review of the grantee’s relationship with the Foundation, an organization engaged in
LSC restricted activities. The OIG also reviewed the grantee’s relationships with
other organizations. Contrary to the grantee’s assertion, the OIG did not undertake a
comprehensive review of compliance with the restrictions imposed by Congress in
LSC’'s 1996 appropriation. The OIG did not request and did not require the vast
majority of legal memoranda and attachments prepared by the grantee, nor did the
audit require the grantee to expend the inordinate amount of staff time it allegedly
devoted to the audit process. The memoranda were prepared and time was spent
primarily at the grantee’s discretion.

The OIG considered the grantee’s comments in finalizing the report and made some
revisions. The OIG does not agree with the grantee’s statement that it complies with
LSC rules and regulations. To the contrary, the grantee did not comply with 45 CFR
Parts 1610, 1636, and 1630 during the audit period. We made a few minor revisions
in the text of the report that do not impact on our findings.

The grantee provided extensive comments, some of which were not directly relevant
to the OIG’s findings. The OIG summarized and addressed what it considered the
grantee’s significant and relevant comments. Not all comments were addressed.
The fact that a specific comment was not addressed should not be interpreted as
meaning that the OIG agrees with the comment.

A summary of the grantee’s comments and OIG response for each finding follows.

GRANTEE COMMENT — PROGRAM INTEGRITY

The grantee disagreed with the report’s finding that it did not comply with program
integrity requirements.
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The OIG finding was based on four specific problem areas as follows: co-counseled
cases with the Foundation, shared staff, rent subsidy, and physical separation of
facilities. The grantee’s comments disputed each specific problem area.

The grantee disagreed that its overall co-counseling relationship with the Foundation
violated 45 CFR 1610. According to the grantee, co-counseling was an effective
means of involving the private bar in the delivery of legal services to the low income
community and the grantee has identical co-counseling arrangements with over two
dozen other firms. The comments confirmed the co-counseling relationship between
the grantee and the Foundation described in the draft report. The comments stated
that the part time DLAT who co-counseled the case for the Foundation did not
supervise the Directing Attorney who was the grantee attorney for the case as stated
in the report.

The report included a discussion of the Director of the Oceanside office position as
director of the “Border Project” for the Foundation while a full time grantee employee.
Her telephone number on the Foundation's web site was the same as her grantee
telephone number. Grantee comments stated that to the best of management’s
knowledge the individual was an unpaid volunteer for the Foundation and did not
engage in the practice of law. The comments agreed that the telephone number
listing was inappropriate.

The grantee stated that LSC’s regulations do not provide specific limits on sharing
personnel. According to the grantee, the LSC guidance focuses on the number of
shared staff as a percentage of the total staff. A small percentage of the staff was
involved with the Foundation and the grantee asserted that it complied with the
regulation.

The grantee disagreed with the finding that it subsidized the Foundation by allowing
late rent payments for space leased in three grantee offices. The information
provided confirmed that the Foundation had paid its rent late without interest being
charged. According to the grantee, its accounting procedures became more rigorous
before the issuance of the draft report and fully meet the OIG recommendation.
Documentation was provided indicating that in May 2002 and October 2003 the
Foundation was billed for interest charges related to late payments. Subsequent rent
payments were asserted to be on time.

The grantee stated that the report’s conclusion that the space rented to the
Foundation in Modesto was not physically separated from the grantee's space
appeared to extend the 1610 requirements beyond what was commonly understood.
According to the grantee, the Foundation’s space was identified by appropriate signs
and confusion was unlikely because the distinction between the grantee’s space and
the Foundation's space was apparent to the public. The grantee also stated that this
Foundation lease was terminated in mid-2002.
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In disagreeing with the OIG’s findings, the grantee referred to a review conducted by
LSC’s OCE that preceded the OIG’s audit. The grantee stated that OCE examined
the same issues as the OIG and found no violation of the program integrity
requirements of 45 CFR Part 1610. According to the grantee, OCE indicated that the
grantee’s relationships with the Foundation did not raise material concerns and did
not violate the objective integrity and independence standard of 45 CFR Part 1610.

The grantee declined to implement the OIG’s five recommendations related to these
findings.

OIG RESPONSE

The comments did not provide information to change the OIG's conclusion that the
grantee did not comply with the program integrity requirements.

Part 1610 of LSC’s regulations requires that program integrity be accessed under
three criteria, the third of which is physical and financial separation, 45 CFR
§1610.8(a)(3). Physical and financial separation is determined through a review of
the totality of the circumstances. The OIG evaluated the overall relationship between
the grantee and the Foundation and concluded that the program integrity
requirements were not met. The grantee addressed each of the four OIG identified
problem areas as discrete issues and did not discuss the need for an assessment of
the totality of the circumstances.

LSC guidance on shared personnel states that percentage of staff shared should be
considered when assessing the separateness of organizations. The guidance also
requires that the responsibilities of the staff shared be considered. The grantee had
two senior level attorneys co-counsel cases with the Foundation. One of the
attorneys was the attorney for the grantee on a case and the attorney for the
Foundation on another case. This arrangement does not provide for adequate
separation between the grantee and the Foundation. The grantee raised an issue
about the description of a supervisory relationship. The OIG deleted the reference to
supervision in the report.

A third senior level attorney, the Director of the Oceanside office, was identified as
occupying an important position with the Foundation. The grantee stated that it was
unaware of this arrangement but now understands that the individual was an unpaid
volunteer for the Foundation. Given the close relationship between the grantee and
the Foundation it is difficult to understand how the grantee did not recognize the
individual’s significant position with the Foundation. The grantee’s part time DLAT,
who also worked for the Foundation, supervised the Director at the Oceanside office,
underscoring the rationale for limiting the sharing of senior staff discussed above.
The listing of the director’s grantee telephone number as her Foundation telephone
number indicates that she used grantee assets for conducting Foundation business.
The grantee violated 45 CFR Part 1610.
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In summary, the grantee did not provide any information that would warrant
significantly changing the co-counseling and shared staff discussion in the report.
Accordingly, the only change made was to delete the reference to supervision as
mentioned above.

It is difficult to understand the grantee’s disagreement with the finding that it
subsidized the Foundation by allowing late rental payments. The grantee provided
information that substantiated the finding. The comments did not dispute that the
Foundation’s rent payments were late and interest was not charged. Clearly, this
resulted in a subsidization of the Foundation.

The grantee did begin to bill the Foundation for interest on late payments in
May 2002, after the OIG pointed out the problem and insisted that such billings were
needed. The grantee provided information indicates that shortly after the OIG staff
completed on-site audit work Foundation rental payments were again late and
interest was not charged. In October 2003, the grantee billed interest for late rental
payments that were made between September 2002 and January 2003. The OIG did
not change the finding on subsidization.

The OIG disagrees with the grantee’s assertion that the Foundation’s space in the
Modesto office was physically separate from the grantee’s space. The grantee’s
comments stated that signs distinguished the Foundation space from the grantee’s
space. A sign outside the building indicated that the Foundation and grantee
occupied separate suites. In fact, the two offices were in a single suite and were not
separated by a physical barrier. Foundation and grantee staff moved freely within the
suite. There were no signs inside the building that distinguished between the
Foundation and the grantee. We recognize that the Foundation no longer shares
space with the grantee in Modesto. At the time of our review a physical separation
problem existed and we did not change the finding.

In disagreeing with the report findings the grantee’s comments cited a review done by
OCE that found no program integrity violations. In December 2000 OCE completed a
limited review that covered some program integrity issues. A comprehensive
program integrity review was not done.

The OIG reaffirms its recommendations. Based on the comments provided by the
grantee, we renumbered the recommendations in this section as 1.1 through 1.5.
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GRANTEE COMMENT — STATEMENT OF FACTS

The grantee disagreed with the finding that it did not comply with the statements of
facts and client identity requirements of 45 CFR Section 1632.2. The grantee stated
it obtains statements of facts from and identifies all plaintiffs in 17200 type cases.
From time-to-time the grantee documents an attorney client relationship with
individuals through a non-litigation retainer agreement. These retainers may be for
the purposes of counseling and advising, but they do not authorize the grantee to file
suit on the client's behalf. According to the grantee, these clients are not plaintiffs or
parties to the litigation and statements of facts are not required. Consequently, the
grantee did not agree to implement recommendation 2.1.

OIG RESPONSE

The OIG does not agree with the grantee’s assertion that it complies with 45 CFR
Part 1636. The grantee’s comments discussed its retainer agreements with clients
who were unnamed plaintiffs in the 17200 cases. Retainer agreements are not the
issue.

In 17200 cases, the grantee files complaints on behalf of named plaintiffs and
members of the general public who are similarly situated individuals and who would
benefit from the litigation. In certain of these cases, the grantee has clients it refers
to as “unnamed plaintiffs.” The grantee represents these “unnamed plaintiff” clients
in connection with the 17200 litigation. At times, the grantee pleads specific facts
about these clients in the complaints but does not name them as plaintiffs because
they are members of the general public who are similarly situated individuals and
would benefit from the litigation. This is precisely the type of situation Part 1636 was
intended to cover. The grantee need not name these individual clients in the
complaint, but under Part 1636, it must identify these clients to the defendant and
prepare a written statement of facts.

The OIG reaffirms its recommendation.

GRANTEE COMMENT — IMPROPER RENT PAYMENTS

The grantee disagreed with the OIG's finding that it improperly paid rent for two
organizations co-located with the grantee’s offices in San Luis Obispo and Madera.

The grantee’s comments stated that rent was paid for a legal clinic that engaged in
non-restricted activities at the San Luis Obispo branch office. The grantee stated that
the clinic’s clients were overwhelmingly LSC eligible and the clinic fulfilled the
grantee’s PAI obligation. The grantee stated that the rent payments for the legal
clinic were reasonable and necessary for the performance of its grant and are proper
PAIl expenditures. According to the grantee, its accounting staff inadvertently
discontinued allocating the rent payment to the PAI account, but this did not cause
the expense to be ineligible as PAI.
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The grantee provides a room rent free to a non-profit organization that promotes
community and economic development in its Madera branch office. The grantee
stated that the organization is not a legal services provider and does not engage in
restricted activities. The organization provides volunteers to work on community
education and maintains records of the volunteer hours. The value of the volunteer’s
activities far exceeded the value of one room that is provided rent free. The grantee
stated that it rents the entire building and the amount it pays is not increased by
allowing the community organization to occupy one room. The grantee stated that
LSC'’s Property Acquisition and Management Manual allows it to provide the space
rent free and requires that rent be charged only to organizations that engage in
restricted activities.

Consequently, the grantee declined to implement recommendations 3.1 and 3.2.
OIG RESPONSE

We reviewed the grantee's comments and confirmed our finding that the grantee did
not comply with LSC requirements at its San Luis Obispo office. We deleted the part
of the finding related to the Madera office.

The legal clinic located in the San Luis Obispo branch office does not screen for
citizenship/alien eligibility status. Consequently, it is unclear how the grantee can
assert that the clients are “overwhelmingly [LSC] eligible clients.” The grantee has no
assurance that the legal clinic is only serving LSC eligible clients. Therefore, LSC
provided funds cannot be used to pay the clinic's rent. The grantee agreed that
during the audit period the rent costs were not charged to the PAI program as the
OIG reported.

The grantee’s position on providing a rent free room to the community organization at
its Madera office has not completely persuaded us. However, we note that the
grantee explained that it incurred no additional costs. Due to the minor amounts
involved, we deleted that part of the rent finding relating to the Madera office and
modified our recommendations accordingly.

We do not agree that LSC's Property Acquisition and Management Manual
requirement to charge rent applies only to organizations engaged in restricted
activities.

The OIG modified recommendations 3.1 and 3.2 to apply only to the San Luis Obispo
office.
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November 14, 2003

Leonard J. Koczur

Acting Inspector General
Legal Services Corporation
3333 K Street, NW, 3" Floor
Washington, DC 20007-3522

Re: CRLA’s COMMENTS IN REPLY TO
OIG DRAFT AUDIT REPORT
Recipient No. 805260 ed to (202)-337-6616,

Dear Mr. Koczur:

Thank you, again, for extending the time period for our comments. The week
extension from November 7 to November 14 allowed us provide you with
more extensive comments than we otherwise could have provided.

Accompanying this report are CRLA’s comments to your draft report issued
September 30, 2003. 1 hope the comments allow you to modify some of the
draft recommendations made in your initial (draft) report.

If our comments require further information or discussion, please call me at
(415)-777-2752. It is our intent that any information provided the general
public would not unnecessarily reduce the support for legal services that exists
nor in any way result in any public misunderstanding regarding how CRLA
serves its rural clientele.

Exgcutive Director
California Rural Legal Assistance Inc.

Enclosure
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APPENDIX |

CALIFORNIA RURAL LEGAL ASSISTANCE, INC.

CRLA’s COMMENTS IN REPLY
TO OIG DRAFT AUDIT REPORT
(issued September 30, 2003)
re

“REVIEW OF GRANTEE’S
TRANSFER OF FUNDS
AND COMPLIANCE WITH
PROGRAM INTEGRITY STANDARDS”

Jose R. Padilla, Executive Director
California Rural Legal Assistance, Inc.
631 Howard St., Ste. 300

San Francisco, CA 94105

(415) 777-2752

(415) 5432752 FAX

November 14, 2003
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EXECUTIVE SUMMARY

After a two-year compliance review by the Office of the Inspector General that is to the best of
our knowledge unprecedented in its breadth, the OIG’s Draft Audit Report by and large confirms that
CRLA is a well-regulated recipient of Legal Service Corporation funding in full compliance with
applicable LSC rules and policies. However, the Draft Report specifies a few, limited areas in which
the OIG contends that different practices are necessary. CRLA respectfully disagrees, and in these
Comments explains how and why. :

Specifically, the OIG’s Draft Report argues that CRLA has violated LSC Regulation Part 1610
by failing to maintain adequate “program integrity” between CRLA and an entity-the “Foundation”--
that undertakes activities in which an LSC recipient is precluded from engaging. The Report reaches
this conclusion because it finds that CRLA has: (1) co-counseled with Foundation legal staff; (2)
“shared” two of its staff with the Foundation on a part-time basis; (3) “subsidized” the Foundation by
failing to charge interest on late Foundation rent payments; and (4) insufficiently separated the physical
space that the Foundation previously leased in one of CRLA’s offices. Ironically, these very same
issues were examined by LSC’s own Office of Compliance and Enforcement only eight months prior to
commencement of the OIG review, and OCE found no violation with the “program integrity”
requirements of Part 1610.

For reasons set out more fully below, we conclude that CRLA’s co-counseling and shared staff
have been in full compliance with all LSC requirements, including 1610 “program integrity”. [See,
Sections L.A. and L.E., below.] We have revised our accounting procedures both to diminish the
likelihood that the Foundation will tender rent payments after their due dates and to assure that our
invoicing for any late-payment interest occurs promptly. [See, Sections L.C. and LE., below.] And any
issue regarding separation of space has been mooted by termination of the lease some time ago. [See,
Section LD., below.]

The Draft Report also concludes that CRLA has not complied with LSC Regulation 1636.2
requiring programs to obtain plaintiff statements of fact and provide plaintiff identification. Here, the
Draft Report simply errs; CRLA is in full compliance. [See, Section ILA., below.]

The Draft Report further concludes that CRLA improperly provides space to the San Luis
Obispo seniors legal clinic and to the Madera coalition that provides volunteers to undertake CRLA
activities. Here, again, the Report errs: these practices are consistent with all applicable LSC
requirements. [See, Section ILB., below.]

Contrary to the Draft Report’s conclusions in these limited areas, we believe the OIG’s findings
demonstrate that CRLA has been conscientiously and rigorously in compliance with LSC’s mandates in
these areas just as it has been in all others. We respectfully urge the Inspector General to reconsider
his conclusions.
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INTRODUCTION

California Rural Legal Assistance, Inc. (“CRLA”) hereby comments in response to the Office
of the Inspector General’s Draft Report of his recently-completed audit covering the period Janvary 1,
2000 through May 10, 2002.

The OIG Draft Report culminates a review process that began on June 11, 2001, and extended
through the September 30, 2003 issuance of the Draft Report. The OIG’s initial audit notice of June
11, 2001, stated that an audit of CRLA’s “program integrity” as defined under 45 C.F.R., § 1610
would be conducted. The actual audit focused on our relationship with the California Rural Legal
Assistance Foundation (“Foundation”), and ultimately expanded into a review of CRLA compliance
with LSC regulatory changes implemented by Congress in 1996. The audit process included: on-site
fieldwork involving four separate audit-team field visits (including the visit for the exit interview) totaling
nearly seven weeks; production of hundreds of case files;' CRLA’s transmission to Washington of
thousands of pages of case and advocacy materials plus hundreds of pages of specially-prepared legal
memoranda between and after visits; and literally thousands of hours of CRLA staff time in responding
to OIG’s document and other information requests.

We are gratified that this extensive review has confirmed the propriety and regularity of
CRLA’s operations in most respects, and in no respect concludes that penalties should be imposed.
The Draft Report does, however, provide a limited number of prospective recommendations for future
practices. The OIG’s determination that CRLA failed to maintain program integrity from the
Foundation is predicated upon extremely limited circumstances that we do not believe support the
conclusion, We also believe that certain OIG recommendations (and their underlying findings or
reasoning) regarding other liance issues mi hend facts or are inconsistent with longstanding

'The Draft Report (at page 11) characterizes CRLA as having delayed in providing access to
some of these files. We find the statement inexplicable. Upon the OIG’s identification of an initial
sample of 97 cases for file review, we promptly informed the audit team that some 30 of those files were

dministrative proceedings in agencies under which the identity of the party and/or information revealing
that party’s participation in proceedings was confidential under applicable state or federal law. We were
prepared to make these administrative-proceeding files i diatel ilable for audit team review under

alternative procedures we proposed to protect the identities of those particular clients and/or “insulate™
their identities from the proceedings in which they participated, as we believed state and federal law
required. The OIG declined to review the files under conditions protecting client confidentiality, and
subsequently requested that CRLA provide legal memoranda in support of our positions. We responded
with five separate memoranda (corresponding to the various agency and/or administrative schemes)
within 24 hours, and thereafter CRLA and the OIG engaged in a number of discussions (including a
meeting of our Executive Director with the Acting Inspector General in Washington). Ultimately, the
OIG proposed a different procedure which satisfied CRLA’s client-confidentiality concerns, and review
of these administrative files thereafter occurred at the audit team’s convenience. The OIG subsequently
added another 10 files to the sample, which also were promptly provided.

2
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LSC policies and the Corporation’s expectations about implementation of those policies. We comment
in Section I regarding Part 1610 “Program Integrity” vis a vis the Foundation, and in Section II on
other, non-1610 issues.

L PART 1610 “PROGRAM INTEGRITY” vis a vis THE FOUNDATION

CRLA is a private California non-profit corporation that was formed in 1966 to provide free
legal counseling and representation to low-income communities throughout rural California. CRLA has
been a “qualified program™ or “recipient” within the meaning of the Legal Services Corporation Act (42
U.S.C. §§ 2996 et seq., § 2996e) since commencement of the Corporation. CRLA is governed by a
Board of Directors; its senior management structure includes an Executive Director, a Deputy Director,
a Controller and a Human Resources Director. CRLA’s administrative headquarters is in San
Francisco. As of the con ment of the audit, CRLA had 23 field offices in 21 locations. Senior-
level advocacy-management includes four Directors of Litigation, Advocacy and Training (DLATS),
each of whom provides senior-level oversight and supervision to a group of assigned Regional Offices
(and affiliated satellites), and each of whom is also responsible on a program-wide basis for specific
substantive areas of advocacy.

The Foundation was incorporated as a Section 501(c)(3) non-profit corporation in January
1982, and has existed as an independent non-profit corporation at all times thereafter. The
Foundation’s Board and management are entirely separate from CRLA. The Foundation’s
administrative headquarters are in Sacramento.” The Foundation is not an LSC recipient, and does
engage in restricted activities not permitted to LSC recipients. As permitted under Section 1610,
CRLA transfers certain amounts of non-LSC funds to the Foundation.

CRLA believes that it has conscientiously and vigorously maintained “program integrity” from
the Foundation, as required by 45 C.F.R. Section 1610.8. Nevertheless, the Draft Report concludes
that CRLA failed to maintain “objective integrity and independence” from the Foundation because--in
the OIG’s view—CRLA “subsidized” the Foundation in certain ways and we failed to maintain physical
separation from the Foundation. The Draft Report also concludes that CRLA maintains a “close
relationship with the Foundation that makes it difficult to distinguish between the two organizations” in
violation of program integrity requirements. These conclusions are predicated upon findings in four
“specific problem areas”, discussed in turn below, none of which is expressly tied in the Draft Report to
any specific provisions of Section 1610.8. We respectfully do not believe that the findings support the
conclusions.

Before addressing these issues, however, we note that the OIG audit followed a complaint from
the Western United Dairymen--transmitted through a member of Congress--that replicated an earlier

2At one time CRLA had a legislative advocacy office in Sacramento but, since 1996, has not had
an office in that city.
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complaint by the Dairymen to the Legal Services Corporation. In response to that earlier complaint, in
October 2000, LSC’s Office of Compliance and Enforcement (OCE) had reviewed CRLA’s
relationship with the Foundation under Part1610 standards--including the issues reviewed by the OIG
beginning less than 12 months later: co-counseling, shared staff, rent payments, physical and financial
separation. OCE also reviewed financial data related to the division of costs between CRLA and the
Foundation in bringing specific co-counseled litigation. The October 2000 OCE audit also reviewed
CRLA leases to the Foundation which then existed in Modesto, Fresno and San Francisco. The OCE
review of these leases produced one specific recommendation: that CRLA improve our office security
in San Francisco by placing a lock on the door between our space and the space leased by the
Foundation; CRLA immediately complied. Ultimately, approximately 8 months before the OIG review
began, OCE indicated to CRLA that our overall implementation of 1610-specifically, our various
relationships with the Foundation—did not raise a material concern and did not violate the “objective
integrity and independence” standard of 1610.

A. Co-counseled Cases

The Draft Report concludes that co-counseling arrangements between CRLA and the
Foundation demonstrate a lack of independence between the two entities not consistent with the
program integrity requirements of Part 1610. This conclusion is reached with no apparent reference to
most of the relevant facts provided to the OIG, and does not withstand informed scrutiny.

CRLA attempts to secure “ptivate”, i.e., non-LSC-funded, attorneys to co-counsel with our
staff attorneys in significant litigation. Co-counseling is, of course, common in litigation and other types
of legal practice, and is consistent with the Act and Regulations. CRLA undertakes co-counseling to
satisfy our obligation under LSC Regulations to expend 12 ¥ % of our annualized basic field award to
involve private attorneys in delivery of legal services. (“Private Attorney Involvement” or “PAI”, 45
CFR,§1614.)

In CRLA’s experience, co-counseling is a synergistically effective means of involving the private
bar in service to the low-income constituency we serve for a number of reasons: (1) in some cases, co-
counseling obtains the benefit of more experienced litigators who can enable a local office staffed by
limited-experience staff to undertake representation that we could not otherwise provide; (2) in some
instances, co-counseling provides the added staffing and physical resources of a private law firm that

*We use the term “co-counseling” to refer to joint representation between CRLA and outside
attorneys of LSC-eligible clients with whom CRLA has retainers. In this joint representation and pursuant
to a provision in the co-counseling agreement, outside counsel execute their own independent retainers
with the clients represented by CRLA. From time to time, CRLA represents clients in litigation in which
outside counsel represent other parties with parallel interests, claims or defenses, i.e., co-plaintiffs or co-
defendants-but who do not jointly represent CRLA’s clients. We do not characterize these situations as
“co-counseling”, and do not enter co-counseling agreements.

4
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enables CRLA to pursue extensive litigation for which we otherwise would not have adequate
professional and/or support personnel to undertake; and, (3) in some cases, co-counseling enables
CRLA to use our “expertise” to acquaint and train members of the local private bar in specialized areas
of poverty law with a goal of expanding the availability of private-bar representation to low-income
clients including the vast number of non-LSC-eligible poor people in rural California. CRLA takes
pride in our years of efforts to involve the private bar in rural poverty-law cases in the face of challenges
posed by issues of distance, language, often-perceived conflicts of interest by local attorneys and,
frequently, relatively-limited recoveries in comparison to time and resource demands of the cases.

CRLA implements litigation co-counseling arrangements through written co-counseling
agreements, generally based upon a 9-page “model” agreement that is tailored in individual cases as
appropriate to the particular circumstances of the case and/or the needs and resources of outside
counsel. The audit team requested that CRLA identify all litigated cases with co-counseling
agreements that were in effect at any time during calendar years 2000 or 2001. We identified
agreements in 42 separate cases including six in which the Foundation co-counseled, and made forty-
one agreements available for review.! In these 42 cases (including some cases in which we co-
counseled with more than one firm), CRLA co-counseled with at least 26 different law firms one of
which was the Foundation.® We co-counseled on more than one case with at least 9 of these firms.

The audit team remarked during on-site field visits that they had never previously encountered
recipient co-counseling arrangements documented in such detail. More germane to the Draft Report’s
conclusion, the on-site team reported to CRLA management that they found no distinctions or
discrepancies between the written co-counseling agreements CRLA entered with the Foundation and
those CRLA entered with other law firms, and further found no distinctions or discrepancies between
actual implementation of the co-counseling arrangements CRLA entered into with the Foundation and
those CRLA entered into with the other firms.

By disregarding the extensive nature of CRLA’s co-counseling arrangements with many non-
LSC-funded counsel, the Draft Report implies a unique or “close” relationship between CRLA and the
Foundation when the reality is that the co-counseling “relationship” is identical to that with all of the
numerous law firms with whom CRLA co-counsels. We cannot understand why the Draft Report
treats this completely appropriate activity as demonstrating “lack of independence™ from the Foundation
when (although the Draft Report fails to mention it) CRLA engages in identical co-counseling
arrangements with over two dozen firms in addition to the Foundation.

4As we reported previously to the Inspector General, CRLA was unable to locate the co-
counseling agreement in one, non-LSC-funded case (which was not co-counseled with the Foundation).

5These firms included both traditional, for-profit, private law offices and other non-profit entities
that provide legal representation.
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The Draft Report expresses concern because, in the five co-counsel agreements with the
Foundation in which CRLA was lead counsel, the agreements included a provision spelling out in some
detail lead-counsel’s responsibilities; that provision did not appear in the one agreement in which the
Foundation was lead counsel. This again ignores the fact that this circumstance was by no means
limited to co-counseling agreements with the Foundation. The 41 total co-counsel agreements
designated CRLA as lead counsel in 25 agreements, and outside law firms as lead counsel in 16
agreements. Of these forty-one agreements, five (approximately 12%) did not include the provision
detailing lead-counsel’s responsibilities referenced in the Draft Report: Of these latter five, CRLA was
lead counsel in three and outside counsel was designated lead counsel in the remaining two (including
the one referenced in the Draft Report—in which the Foundation was co-counsel). Thus, the absence
of the provision spelling out lead counsel’s responsibilities was not limited to one agreement with the
Foundation and, indeed, occurred more often in agreements designating CRLA as lead counsel.

The Draft Report notes that CRLA was responsible for all costs and litigation expenses in cases
co-counseled with the Foundation; that provision actually was included in five of the six agreements.
The same cost-allocation provision was included in fourteen of the remaining 35 agreements with other
outside counsel. Another 13 agreements provided that outside counsel would cover their own travel,
photocopying and postage costs, while CRLA would advance all other costs. The remaining eight
included other variations. This observation merits three responses: First, CRLA’s payment of these
costs for outside counsel is an appropriate PAI expenditure fully authorized by LSC rules. (Indeed, it
would be appropriate to pay all of outside counsel’s costs and fees as PAI expenditures, but CRLA
“leverages” these relationships through encouraging outside counsel to underwrite costs to the maximum
extent feasible and to seek fees through fee-shifting awards.) Second, CRLA’s advancement of costs
is a condition negotiated with outside counsel (including those other than the Foundation) to obtain their
participation; outside counsel’s willingness to assume costs varies from case to case depending upon
their respective evaluations of the costliness of the litigation and the timing and likelihood of recovery, as
well as counsel’s perceptions of their own respective financial capacities. Third, the agreements
provide that costs awarded by the court or recovered from defendants will be paid proportionally to the
party that incurred the costs—thus, outside counsel do not have a preferential position in recovering
costs.

CRLA takes pride in the documentation and transparency of our co-counseling arrangements.
We are frankly puzzled by the OIG’s conclusion that our co-counseling with the Foundation--in a
manner which OIG’s audit team confirmed demonstrates neither favoritism nor other special
consideration--demonstrates lack of either objective integrity or of CRLA independence from the
Foundation, or suggests an “identification” between CRLA and the Foundation that does not exist in
other co-counseled arrangements.

B. Shared Staff

During the first year of the audit period, one full-time CRLA employee served as a volunteer

1-10
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with the Foundation. During both years a second, part-time employee was employed by the
Foundation during time neither pledged to nor paid by CRLA. We believe these positions did not, and
do not, offend 1610 program integrity requirements. However, the Draft Report expresses concerns
about the participation of shared staff in cases co-counseled with the Foundation, as well as the
management-level and number of shared staff. We address these in order.

1. Participation of Shared Staff in Co-Counseled Cases

The Draft Report concludes at page 3 that CRLA’s overall co-counseling relationship with the
Foundation is problematic due to shared staff between the two organizations. We respectfully disagree.

As noted above, CRLA’s day-to-day advocacy is overseen by four DLATSs. Each has
oversight over approximately one-quarter of CRLA’s regional offices, and each further has
responsibility as a program-wide resource and senior policy advocate in one or more designated
substantive areas (e.g., housing; e.¢., employment). The DLATS hold twice-monthly meetings to
review and approve proposed litigation, and to jointly review CRLA’s advocacy in general. One of
the four DLATS is part-time, working for CRLA on a 90%-time appointment and for the Foundation
on a 10% basis.

In “Case A” co-counseled with the Foundation, CRLA’s part-time DLAT--utilizing her non-
CRLA time--served as lead counsel for the Foundation, and throughout that case entered her
appearances as counsel for the Foundation. The lead attorney in that case for CRLA was another (full-
time) DLAT; thus CRLA staffed the case with an equivalent senior litigator who was not under the
supervision of the part-time DLAT staffing the case for the Foundation.

In Case “B” co-counseled with the Foundation, CRLA’s part-time DLAT again served as a
counsel for the Foundation (again utilizing her non-CRLA time and, again, entering her appearances
only as counsel for the Foundation). CRLA’s lead attorney was the Directing Attomey for the CRLA
regional office in which the case originated. The Draft Report errs in stating that the part-time DLAT
participating in the case for the Foundation was the regional-office Directing Attorney’s supervisor; in
fact, the Directing Attorney (and corresponding regional office) in question was supervised not by the
part-time DLAT participating in the case for the Foundation but by a different DLAT.

2. Number and Status of Shared Staff

The Draft Report, at pages 3-4, concludes that the sharing of 2 “senior level attorneys” with the
Foundation contributed to a violation of “program integrity” requirements.

Section 1610.8 provides that

[w]hether sufficient physical and financial separation exists will be determined on a

I-11
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case-by-case basis and will be based on the totality of the facts. The presence or
absence of any one or more factors will not be determinative. Factors relevant to this
determination shall include but will not be limited to . . . (i) the existence of separate
personnel . . .

(45 CFR., § 1610.8(3).) LSC’s regulations do not articulate specific limits on shared personnel.
However, LSC has provided additional guidance through other formal communications to programs.
For example, a recipient may have an overlapping board with an organization that engages in restricted
activity so long as the recipient otherwise maintains objective independence and integrity from the other
organization. (LSC Memorandum, to LSC Program Directors, Board Chairs, from John A. Tull,
Director/Office of Program Operations (Oct. 30, 1997), p. 2 fn. 3.) Although permitted by LSC,

CRLA and the Foundation have never had overlapping boards.

LSC has also advised that,

[g]enerally speaking . . . the more staff “shared” or the greater the responsibilities of the
staff who are employed by both organizations, the more danger that program integrity
will be compromised. Sharing an executive director, for example, inappropriately tends
to blur the organizational lines between the entities. Likewise, sharing a substantial
number or proportion of recipient staff calls the recipient’s separateness into question.

(GUIDANCE IN APPLYING THE PROGRAM INTEGRITY STANDARDS, attachment to LSC
Memorandum, supra, emphasis added.) LSC then advises that “[f]or larger organizations, 10% of the
recipient’s attorney/paralegal staff should serve as a guide™ to interpreting “substantial portion”.
(GUIDANCE, supra, p. 3 fn. 2.) CRLA implemented this 10 % guideline as our limitation on shared
part-time staff. With approximately 70 attorneys/paralegals during the audit period, the LSC guideline
would trigger consideration of CRLA’s program integrity upon the existence of 7 shared staff.

The Draft Report, however, raises the concern where only 2 staff were shared between CRLA
and the Foundation. One of these two shared-staff positions ended nearly three years ago upon
resignation of that individual who was the former full-time Directing Attorney of CRLA’s Oceanside
office. The Inspector General concludes that, during her CRLA tenure, this individual was also the
Director of the Foundation’s “Border Project”. To the best of CRLA’s knowledge, this individual’s
role with the Foundation was as an unpaid volunteer.®

$The Inspector General determined that the Foundation’s web site listed the “Border Project”
Director’s telephone as her CRLA office number. CRLA was unaware of this during the time we
employed the individual as our Oceanside Directing Attorney. We agree that such a listing was
inappropriate.

1-12
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In sum, CRLA took care to comply during the period under examination with published LSC
guidelines, falling far under the suggested limits on shared staff. We are, again, puzzled at the OIG’s
criticism of practices substantially within LSC criteria on which CRLA was encouraged to rely.

C. Rent Subsidy

The Draft Report, at pages 4-5, concludes that CRLA subsidized the Foundation by allowing
late payments of rent for space leased to the Foundation in three CRLA offices. We believe the facts
do not justify that conclusion, and in any case our accounting procedures regarding tenant rent
payments had already become more rigorous before the Draft Report issued, and now fully meet the
OIG recommendation.

Prior to October 2000 when CRLA was reviewed by LSC’s Office of Compliance and
Enforcement (OCE), CRLA management did not consider late rent payments by the Foundation or any
other tenant to be subsidies. This was consi with our treatment of other receivables including those
due from federal agencies. Thus, it was and is quite common for CRLA to carry Accounts Receivable
balances for grants that are many times greater than the rent owed CRLA by the Foundation at any
time. HUD, for example, often pays CRLA four or five months after grant income has been accrued
and the corresponding receivable has been earned. Of course, neither HUD nor any other granting
entity would pay CRLA interest on the amount owed, as the OIG proposes should have been the case
with the Foundation.

Nevertheless, after OCE in late 2000 raised the question of late rents potentially constituting
subsidization,” CRLA’s Executive Director and then-Controller advised the Foundation’s Executive
Director and Board Chair in February 2001, that late rent payments could be considered a subsidy
unless appropriately compensated. CRLA further urged the Foundation to implement automatic, timely
rent payments inasmuch as we preferred not to start the practice of invoicing rent, which we received
from several tenants, because of late payments by one. CRLA informed LSC of this communication in
March, 2001.5 Thereafter, the Foundation made timely rent payments for a number of months in early
2001.

In mid-2001, CRLA’s incumbent Accountant and Controller each left their positions, and we
re-filled those positions. In late April, 2002, we re-hired the former Controller who, upon reviewing
the Foundation’s record of payments, determined that there had again been late payments, and
promptly invoiced the Foundation on May 1, 2002 for interest on late payments. (Copy attached.)

7OCE did not find the late-payment situation to be a material violation and did not recommend any
specific corrective action. Nevertheless, CRLA took corrective action.

8Letter from CRLA Executive Director Jose R. Padilla to Legal Services Corporation David de la
Tour (LSC Office of Compliance and Enforcement), dated March 23, 2001.

9
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The Foundation thereafter made a number of timely rent payments in mid-2002, but again fell behind in
late 2002 and early 2003. On October 17, 2003, CRLA again invoiced the Foundation for interest on
these late payments. (Copy attached.) Beginning July, 2003, CRLA has been invoicing the Foundation
for rent on the 15" of each month preceding the following month’s rent. Since then, the Foundation has
timely made all rent payments.

D. Physical Separation of Facilities.

CRLA rents or sublets space in our various office properties to numerous tenants dependent
upon our contemporaneous space needs and consistent with the provisions of 45 C.F.R. Section 1630.
The Draft Report concludes at page 5 that space rented to the Foundation in CRLA’s Modesto
regional office was not physically separated from CRLA’s own space. That conclusion appears to
extend the requirements of 1610 beyond what has been commonly understood.

CRLA’s lease with the Foundation for Modesto specified discrete space to be occupied and
used by the Foundation, for which fair-market rent was charged. The Foundation’s separate space
was identified by appropriate signs that were cleatly visible to the public and were equivalent to the
signs identifying other commercial entities in adjoining suites in the same building complex. The
distinction between CRLA space and Foundation space thus was apparent to the public, and confusion
was unlikely.

Regardless of any differences in opinion on this point, that lease was terminated in mid-2002, as
CRLA required the space for a new Seniors Project. The Foundation no longer has a presence at this
address.

E. OIG Prospective Recommendations re Program Integrity vis a vis the
Foundation:

The Draft Report correctly concludes that CRLA and the Foundation are legally separate
entities, but opines that CRLA did not maintain objective integrity and independence from the
Foundation based upon the factors described above. CRLA respectfully does not believe that the
circumstances described by the Draft Report support its conclusion. We here respond to the individual
Draft Report Recommendations (set out in bold).

1.1.  The grantee’s management needs to take steps to provide adequate
2P  from the Foundation. Specifically, we recommend that the
Executive Director:

(Although the Draft Report’s enumeration of this first set of recommendations is confusing, we
infer that No. 1.1 is simply the general introductory clause to the following specific recommendations.)

1-14
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1.2 Preclude the part time litigation director from participating on cases
that are co- led with the Foundatic

The Draft Report has identified no problems of time-keeping, misuse of resources,
subsidization, or even public confusion that can be traced or attributed to our part-time DLAT spending
her 10% outside time during 2000, 2001 or 2002 in serving as an employee of the Foundation (and the
presumptively no-greater time she may have spent as Foundation counsel in two of six cases that were
co-counseled with CRLA.)

As we have described, this individual’s appearances for the Foundation in the two cases co-
counseled with the Foundation were scrupulously entered on behalf of the Foundation (and Foundation
clients). No court or party was mislead or confused about her role or about the role of the CRLA
attorney in representing CRLA’s clients. The Draft Report draws no distinction between her
effectiveness when litigating as a CRLA attorney staffing other cases co-counseled with other law firms
compared with her performance as a CRLA attorney staffing other cases co-counseled with the
Foundation. The on-site team expressed the view that this DLAT devoted hours often well in excess
of her 90 % time to her cases and administrative responsibilities for CRLA.

Although Section 1604 does not apply to part-time employees, CRLA’s policies are stricter.
CRLA evaluated whether this individual’s outside practice (in her part-time employment by the
Foundation) would interfere with efficient performance of her duties with CRLA or involve conflicts of
interest with CRLA clients® or conflicts with her duties and responsibilities to CRLA. In the two cases
in which this individual appeared for the Foundation, CRLA and she ensured that she would not be
responsible for CRLA’s client files or for CRLA’s representation.

In short, no instances of public confusion between the entities have been shown, no
compromise of client (or institutional) interests has been found, no conflict with the employee’s
performance of her CRLA duties has been shown, and no violation of any professional responsibility
standard has been suggested. And there is also no LSC regulation that prohibits this employee (or any
other DLAT) from co-counseling with any firm. The OIG’s recommendation, under the actual
circumstances presented here, responds to no specific practical or public-policy need.

1.3.  Adopt Policies and procedures precluding senior staff, DLATs and
office di s, from co: ling case [sic] with the Foundation

We have already explained why co-counseling is important and appropriate. CRLA believes
this Recommendation responds to no practical or policy imperative, and is not consistent with

0f course, full duty of loyalty to, and absence of any conflict of interest, are required of both
firms jointly representing the same client as co-counsel. These duties require co-counsel keep each other
fully apprised of information and developments materia) to the co-counsel engagement.

11
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longstanding LSC guidance on this issue. Its implementation would eliminate for many CRLA offices
any possibility of co-counseling in our most critically-needed advocacy priorities.

Generally, co-counseling occurs in cases that are larger or more complex—the very cases which
CRIA will, and ethically must, staff with more senior attorneys who have the experience and expertise
to provide adequate representation in these cases. The Recommendation requires that CRLA staff
cases co-counseled with the Foundation only with junior staff-a proposal that not only requires
CRLA’s disparate treatment of the Foundation compared to all other co-counseling partners, but raises
serious issues of professional responsibility vis a vis our clients in those cases.

Moreover, CRLA encounters the greatest difficulty in obtaining co-counsel in employment
representation and litigation~a CRLA priority. In many of our rural service areas, local private
attorneys will not participate in these cases due to their perceived conflicts with the agricultural industry
that is the local economic engine, their lack of experience and/or expertise in employment law, and the
fact that virtually all plaintiffs, witnesses and beneficiaries do not speak English. Not uncommonly, the
Foundation is the only source for co-counsel in these cases.

A number of these rural offices are “single-attorney™ offices, in other words, the local
(management-level) Directing Attorney (referred to as the “office director” in the Recommendation) is
the only local CRLA attorney. CRLA’s backup for these over-burdened (or otherwise unavailable)
Directing Attorneys consists of the DLATS, who travel extensively to work with our regional offices.

By prohibiting both the DLATS and the “office director”/Directing Attorney from co-counseling with the
Foundation, the Recommendation effectively prevents representation in these cases, and leaves dozens
or hundreds of often-sub-minimum wage workers without remedy.

For all these reasons, we respectfully suggest that this Recommendation is fundamentally
inconsistent with efficient provision of quality legal services consistent with the Act.

1.4.  Preclude senior staff from working for the Foundation on a part time
basis

Part 1610 does not prohibit shared staff. Longstanding LSC guidelines contemplate sharing at
every level of management below Executive Director. Since the 1996 implementation of “program
integrity” CRLA has never had 10 % of its attorney/paralegal staff serve as part-time shared staff with
the Foundation (or with any other entities doing restricted work). The entire shared attorney staff
between CRLA and the Foundation (since the end of Year 2000) consists of one of CRLA’s four,
third-tier-level managers'® working for the Foundation 10% of her time. In the context of the LSC’s

YCRLA’s Executive Director is the first level of management; the Deputy Director is the second
level of management; and the Directors of Litigation, Advocacy and Training (4 positions) are the third
tier. The last have responsibility only over advocacy and have no responsibility over financial or other
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published guidelines discussed above, this constitutes 1.4% of CRLA’s (70-member)

attorney/paralegal staff (and only 0.14% on a full-time-equivalent basis). Acknowledging that program
integrity is a flexible concept and that the weight accorded shared staffing must consider the extent of
responsibilities, we respectfully conclude that this part-time shared staff position does not violate any
LSC regulation or policy.

CRLA has conscientiously observed the program integrity standard with scrupulous observance
of the letter and spirit of the regulation. We respectfully urge that the Recommendation is unmerited.

1.5.  Adopt procedures so that in the future full time grantee employees are
precluded from working simull ly for the Found

Beyond the policy concerns of 45 C.F.R. Section 1610, the outside employment of full-time
CRLA attorneys is expressly regulated by 45 C.F.R. 1604. This provision generally precludes outside
practice of law but permits certain limited compensated and uncompensated practice. Since 1996,
CRLA has not only prohibited outside practice of law for compensation, but in an approach stricter
than required by LSC, CRLA has conditioned other gainful employment upon prior review and
approval by the Executive Director based on a number of factors. (CRLA Case Handling and Office
Procedures Manual, § IIL.D.9., pp. I1I-44 to I1I-45.)

CRLA’s understanding of our former Oceanside Directing Attorney’s outside activities (with
the Foundation) was that she performed these as an uncompensated volunteer, and that her activities
did not include engaging in the practice of law. Thus, our understanding is that neither Regulation 1604
nor CRLA’s formal policies were implicated by her activities even if the latter involved restricted
activities.

We can, and do, address employees’ personal-time volunteer activities that communicate or
suggest to the public that CRLA sponsors or is associated with the activities or that the employee is
undertaking the activity as a CRLA employee. We cannot-and should not--prohibit employees from
volunteer participation in personal activities once the employee meets the threshold of avoiding conduct
or communication that implies CRLA is sponsoring or participating in the activity.""

administrative areas.

!By way of example, CRLA prohibits employees from passing out CRLA literature or CRLA-
identified materials during their personal-time participation in a lawful demonstration. We do not-and
believe we cannot—prohibit employees from such First Amendment activities during their personal time so
long as they do not promote confusion as to sponsorship or affiliation. As noted earlier, we do not
condone associating CRLA with restricted activities that may have occurred as a result of the Oceanside
employee’s posting of her CRLA work telephone number as the contact for her (personal-time) volunteer
activities. We learned of that only following the employee’s resignation. And this Recommendation does
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1.6.  Require that future leases for space rented to other organizations follow
standard commercial practices and provide for late payment penalties

First, we again note that CRLA does now advance invoice the Foundation for rent on the 15%
of each preceding month, and its payments are now timely. We also invoiced the Foundation for
interest on prior late payments.

The OIG recommends that “future leases for space rented to other organizations follow
standard commercial practices and provide for late payment penalties.” (Draft Report,
Recommendation 1.6, emphasis added.) CRLA believes that our current policy of advance-invoicing
rents and our demonstrated history of charging interest where late payments have occurred meet the
spirit of the recommendation. But we also observe that the OIG’s recommendation appears to be
inconsistent with LSC’s Property Acquisition and Management Manual which provides that :

[i]f a recipient uses real property acquired in whole or in part with LSC funds to
provide space to another organization which engages in [restricted Jactivity . . ., the
recipient shall charge the other organization an amount of rent which shall not be less
than that which private non-profit organizations in the same locality charge for the
same amount of space under similar conditions.

(66 Fed. Reg. No. 178, 47697, § 5(f), emphasis added.)

The notion of applying “standard commercial practices” to relationships between non-profits is
not a non-profit community practice, i.e., renting to a non-profit is not the same as renting to a for-
profit. CRLA has tenant relationships with other non-profits and has used the same standards with them
as with the Foundation, consistent with the guideline in the Property Acquisition and Management
Manual.

II. OTHER ISSUES BEYOND 1610 “PROGRAM INTEGRITY”

A. Ci li With Section 1636.2: S ts of Facts and Client Identification

in “17200" Litigation'

not address that situation in any event.

"2The Draft Report separates the discussion of CRLA’s litigation under California Business &
Professions Code Sections 17200 et seq. (17200 litigation™) into two non-contiguous sections. Under the
subtitle, “Cases Under Section 17200 of the Catifornia Code”, the Draft Report concludes at pages 8-9,
and we agree, that CRLA complies with 45 CFR Sections 1611, 1617 and 1626 in our “17200" litigation.
The Draft Report addresses CRLA’s compliance in our 17200 litigation with 45 Section 1636.2ina
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1. CRLA Complies With Section 1636.2 by Obtaining Statements of Facts
From and Furnishing Identification As To All Plaintiffs It Represents In
“17200" Litigation.

Sub-Part 1636.2 requires CRLA to identify the plaintiffs we represent and to obtain written
factual statements signed by those plaintiffs. CRLA fully complies. The Draft Report concludes at
pages 6-7 that CRLA clients who are ot plaintiffs and not parties to litigation should nevertheless be
considered “plaintiffs” and that CRLA should similarly identify these non-plaintiff clients to adverse
“parties” and obtain signed fact statements. This is consistent with neither the plain language of, nor the
policy reason for, the rule.

Part 1636 is not ambiguous. Sub-part 1636.1 provides in relevant part that,

[t]he purpose of this rule is to ensure that, when an LSC recipient files a
complaint in a court of law or otherwise . . . the recipient identifies the plaintiff
it represents to the defendant and ensures that the plaintiff has a colorable
claim.

Sub-part 1636.2(a), which establishes the affirmative requirements, further provides,

When a recipient files a complaint in a court of law or otherwise

.. . particip in litigati gainst a defendant . . . on behalf of a client who
has authorized it to file suit in the event that the settlement negotiations are
unsuccessful, it shall:

(1)  Identify each plaintiff it represents by name in any complaint it files
...;and

(2)  Prepare a dated written statement signed by each plaintiff it represents,
enumerating the particular facts .. ."*

From time to time CRLA will have an attorney-client relationship, documented through a non-

separate section on pages 6-7 under the subtitle “Statement of Facts and Client Identification”.

3The dictionary definition of a “plaintiff” is, unsurprisingly, consistent with the assumption
underlying these regulations: “A person who brings an action; the party who complains or sues in a civil
action and is so named on the record . . . . (BLACK’S LAW DICTIONARY (5" ed., 1979); “1. one
who commences a personal action or lawsuit to obtain a remedy for an injury to his rights . . . 2. the
complaining party in any litigation . . .” (WEBSTER’S THIRD NEW INTERNATIONAL
DICTIONARY (1986).)
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litigation retainer, with one or more individuals who are potentially members of the general public
eligible for remedies in a 17200 action,'* conditioned upon the plaintiff(s) ultimately prevailing. The
retainers may be for purposes of investigation or for purposes of counseling and advising concerning the
subject matter of the 17200 litigation, but they do not authorize CRLA to file suit on the individual’s
behalf. These clients are not, however, plaintiffs nor otherwise parties to the litigation, and do not have
party standing before the court to participate in, affect or control the litigation any more than any other
stranger.'”” These retainers are completely appropriate: Neither the Legal Services Corporation Act

nor any other federal or state law limits CRLA to representing clients to individuals who authorize
litigation and are named parties (plaintiffs or defendants) thereto.

Apparently, the Inspector General believes that any client with whom CRLA executes a
retainer with regard to a matter that may be the subject of litigation brought under Bus. & Profs. Code
Sections 17200 et seq. is a “plaintiff” although these persons do not appear as plaintiffs in the litigation,
have no standing to appear before the court, and have not authorized CRLA to file a lawsuit on their
behalf. That characterization has no basis in federal or state law nor in fact, and Section 1636.2 does
not require recipients to identify clients to adverse interests when those clients are only counseled rather
than named as parties to litigation.

2. OIG Prospective Recommendation re 1636.2 Compliance

2.1 We recommend that the Executive Director implement
procedures to ensure that statements of facts are prepared for all
17200 type cases and that all clients are identified

The Draft Report goes astray by equating all CRLA clients regardless of the nature of their
representation, and referring to counseling clients as “v d” and/or “unidentified plaintiffs.”'¢ There
is no such thing.

Part 1636 requires neither executed statements nor client identification for clients who are not

4California Business & Professions Code Sections 17200 ef seq. provide multi-person relief
where the plaintiff brings the suit for the interests of members of the general public. As recognized
previously by LSC and the Inspector General, these suits are not Rule 23 class actions unless the plaintiff
specifically pleads them, and the Court certifies them, as such.

“The majority of CRLA’s 17200 actions seek injunctive relief. The fact that CRLA may allege
that injuries are occurring, or likely to occur, to members of the general public which merit injunctive relief
does not convert those members of the general public into plaintiffs by any theory of which we are aware
(whether or not they have consulted with CRLA without authorizing it to file litigation on their behalf).

'$The Draft Report repeats this mischaracterization in further discussion of CRLA’s “17200"
cases at page 8.
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named parties to litigation (whether under Section 17200 or some other statute). Beyond repeatedly
employing the term of art “plaintiff” (rather than, for example, the broader term “client”), the
applicability of sub-part 1636.2 to a particular client is conditioned upon that client’s express
authorization to file suit-which these non-plaintiff clients have not done. Particularly in poverty law,
where the consulting client’s potential adversary is often an employer or landlord or other party in a
position of power, revelations of the client’s potentially critical perspective can have devastating
consequences, including job termination, eviction, or other forms of retaliation. These clients’ interests
are protected by privacy considerations recognized in both state and federal law.”” Long-developed,
well-understood principles of discovery predicated upon the rationale of promoting fair litigation
appropriately govern when these non-parties’ identities may be appropriately disclosed.

B. PROVISION OF SPACE FOR OTHER ORGANIZATIONS

CRLA provides space for a seniors law clinic staffed by volunteer private attorneys in San Luis
Obispo. In Madera, we provide a local, non-profit that does not undertake restricted activities an
otherwise unused room in the former residence we lease for our offices in return for that project’s
providing volunteers to undertake community outreach and education for CRLA advocacy within our
priorities. The Draft Report characterizes both as “improper rent payments”. In fact, both are valid
and valuable components of LSC-sanctioned priorities.

1. Rent Payment for San Luis Obispo Legal Alternatives Corporation
(“SLOLAC?”) Senior Legal Services Clinic

CRLA maintains a regional office in San Luis Obispo, seat of the Central Coast county of the
same name. Although nominally staffed with two attorneys, in recent years the office has been often
staffed below this level due to budget limitations. CRLA also pays rent for a separate, single-room
office of approximately 240 square feet'® to house a seniors’ legal clinic operated pursuant to a grant
from the local Area Agency on Aging, by a local non-profit organization, the San Luis County Legal
Altemnatives Corporation (“SLOLAC™). The room is in the same office building as, and is adjacent to,
our San Luis Obispo regional office. The clinic’s clients are advised and represented by volunteer
private attorneys through the County Bar Association.

The OIG’s Draft Report concludes that CRLA’s payment of rent for this seniors clinic does not
meet the requirements of LSC Regulation Section 1630.3(a)(2), which provides that expenditures by a

""The issue here should not be confused with any rights of LSC (or the OIG) to know the clients”
identities.

'sRent has gradually increased from $300 monthly in the first year of this arrangement to $418
during 2003.
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grantee are allowable “only if the recipient can demonstrate that the cost was . . . reasonable and
necessary for the performance of the grant or contract as approved by . . . [LSC]”, and that this
expense cannot be credited as a Private Attorney Involvement (PAI) expenditure due to an accounting
oversight.

As we further explain below, the seniors’ legal clinic engages in non-restricted activity in
undertaking CRLA priority work for overwhelmingly eligible clients. We underwrite the space cost to
enable the clinic to exist in furtherance of our internal priorities and to fulfill our PAI obligation.

In 1982, CRLA began its Private Attorney Involvement (“PAT”) program as mandated by
LSC, initially focusing on co-counseling to meet our PAI obligation. In 1985, CRLA retained a
consultant to assess our existing PAI program and make recommendations on how to strengthen it.
One of the consultant’s recommendations stated:

... Although CRLA should continue its focus on co-counseling, it should also
revisit the issue of the feasibility of more traditional pro bono referral systems and pro
bono clinics. It is clear that in a number— if not all— of the CRLA offices informal
programs through an in-house referral program or small pro bono effort have sprung up
which supplement the co-counseling program and appeal to attorneys who cannot
make the time commitment required by co-counseling. CRLA should encourage such
efforts and should provide technical assistance to offices seeking to implement a_pro
bono referral or clinic program.

(Esther R. Lardent, PRIVATE ATTORNEY INVOLVEMENT/TECHNICAL ASSISTANCE VISIT
REPORT: CALIFORNIA RURAL LEGAL ASSISTANCE (October 1, 1985) pp. 11-12.)

Consistent with this recommendation, in 1987 CRLA began working with the San Luis Obispo
County Bar Association to begin a local volunteer lawyer program. By December 1988, the San Luis
Obispo County Bar had formally honored CRLA’s local Directing Attomney for his work in establishing
the pro bono referral project. The project was broadened in 1989 to include a “TRO Pro Per Clinic”
in collaboration with CRLA.

In 1992, the San Luis Obispo County Legal Alternatives Corporation (SLOLAC) was
incorporated as a § 501(c)(3) nonprofit entity.'® During the audit period, SLOLAC provided four
types of advocacy services, including the Senior Legal Services Project housed in the office for which

YSLOLAC’s purpose is “to facilitate, provide and promote pro bono and in pro per legal services
and alternative dispute resolution.” (Articles of Incorporation, SLOLAC; Article II {(endorsed Oct. 28,
1992); By-Laws of San Luis Obispo Legal Alternatives Corporation Article I Recitals, Section 3.)
SLOLAC’s seven board members include one member designated by the San Luis Obispo County Bar
Association, and one member designated by CRLA. (By-Laws, supra, Article IV.)
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CRLA pays the rent in question here.*

(a) CRLA'’s Rent Payments for the SLOLAC Seniors Legal
Services Clinic Are Reasonable and Necessary For Performance
of the Grant

There has been general acknowledgment that LSC and Area Aging Agencies (AAA) should
work hand-in-hand to provide legal services to seniors. In Fiscal Year 2002, over $16 million was
provided under the Older Americans Agency Act to LSC-funded legal services programs. Through its
State Planning process, LSC has encouraged recipients to coordinate resource development with other
local-community groups and has encouraged partnerships that would respond to unmet needs.

The Senior Legal Services Project is the only agency providing legal services for seniors in San
Luis Obispo County. (Newsletter of the American Bar Association, supra.) Recently, with American
Bar Association funding, the Project embarked on a year-long project to reach out to Latino elders and
to provide them with legal assistance. (/d.)

CRLA’s collaboration with SLOLAC and our support of the seniors legal services clinic has
been an effort to meet LSC’s expectations. Over its history, CRLA has obtained various AAA grants
and directly operated seniors legal services programs under AAA provisions. AAA funding does not
cover the full cost of operating these programs, and we have no doubt that were we to solicit the AAA
grant in San Luis Obispo and directly administer and operate the Seniors Legal Services clinic, CRLA’s
costs would be substantially higher than the $418 per month we expend to provide space for this clinic
operated by the local non-profit SLOLAC. Thus, this arrangement has been favorable to CRLA and
has constituted a sound business practice.

Over the years CRLA has kept LSC apprised concerning the existence, operation and success
of this clinic—with no question about propriety or nature of our involvement ever raised in response.
For these as well as the reasons described earlier in this section, we respectfully disagree with the Draft
Report’s conclusion that this expenditure is neither “reasonable” nor “necessary” for performance of
our LSC grant within the meaning of Section 1630.3(a)(2).

(b) CRLA’s Rent Payments for the SLOLAC Seniors Legal
Services Clinic Are Proper PAI Expenditures

The underwriting of the space costs of this AAA-funded clinic staffed by members of the
private bar was legitimate PAI expense. Unfortunately, an internal miscommunication at CRLA

2SLOLACs other three projects include a domestic-violence TRO clinic; a conflict-resolution
program; and a voluntary legal services pro bono panel. These three projects are housed elsewhere, and
receive no financial support from CRLA.
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resulted in our Accounting Department’s failure to allocate rent payments for the SLOLAC Senior
Legal Services Clinic as a PAT expense during the audit period,? and for this reason alone the Draft
Report concludes that the rental payment did not qualify as PAL The mere fact that this expense was
temporarily not credited as PAI in CRLA’s accounts in no way causes the expense to be ineligible as
PAL

Since inception of the PAI obligation, LSC continuously has encouraged recipients to provide
resource support to other legal non-profits for a number of reasons: to increase the number of low-
income legal service providers in areas where little service exists; to better serve poverty communities
that need special services (e.g., seniors legal services)®; to serve low-income clients that recipients may
lack sufficient services or expertise to assist (e.g., victims of domestic violence). LSC has long
encouraged CRLA to diversify our PAI program.

Since the late 1980's, CRLA has treated its collaborations with the San Luis Obispo County
Bar Association--activities now performed by SLOLAC--as an integral part of our Private Attorney
Involvement Program. By December, 1988, our San Luis Obispo Directing Attorney was presenting
the San Luis Obispo Volunteer Legal Services Program (“VLSP™) to other CRLA offices as a model
for PAI compliance. Information provided the OIG audit team demonstrated that CRLA’s 1990,
1993 and current PAI Plans (prepared pursuant to 45 C.F.R., § 1614.4(a)) described the Program as
an example of a pro-bono referral project that could be replicated in other parts of the state. Again,
during the recent LSC-driven Reconfiguration (merger plan) of legal aid programs, CRLA presented
the SLOLAC model as part of our statewide PAI program.

2. CRLA’s Provision of Space in our Madera Office for the Madera
Coalition For Community Justice (MCCJ)

CRLA’s Madera regional office is housed in a stand-alone, former single-family residence
(zoned for commercial use). The house is leased to CRLA as a single unit for a fixed rent, regardless of
the portion of the house that is actually occupied. The owner makes no rent adjustment available to
CRLA for using less than all existing rooms within the structure. Nor does CRLA incur additional
rental cost by expanding our use—or permitting another entity--to occupy an otherwise unused room. In

21 At some point, Accounting discontinued this allocation on the assumption that since CRLA was
so readily meeting its PAI-expenditure obligation, there was no reason to allocate any additional qualifying
expenses including the SLOLAC seniors clinic. Senior management’s attempt to correct this upon
subsequently discovering the situation was temporarily “derailed” as a result of unexpected turnover in the
accounting personnel and considerable resultant lost communication. CRLA has now corrected this
oversight.

2Gince the 1980's LSC has allowed recipients to use LSC funds as a non-Federal match for
Older American Act projects. (LSC General Counsel Opinion, July 30, 1980.)
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short, we can’t rent part of the structure—it’s all or nothing; nevertheless, in the Madera commercial
rental market, this building provides CRLA the most cost-effective available rental space.

LSC’s Property Acquisition and Management Manual (PAMM) provides that,

[w]hen using real or personal property acquired in whole or in part with
LSC funds for the performance of an LSC grant or contract, recipients
may use such property for other activities, provided that such other
activities do not interfere with the performance of the LSC grant or
contract, and provided that such other uses meet the requirements of
paragraphs (e) and (f) of this section.

(Legal Services Corporation, PROPERTY ACQUISIT] TON AND MANAGEMENT MANUAL, §
5(d), 66 Fed.Reg. 47697 (No. 178, Sept. 13, 2001).)

The Madera Coalition for Community Justice (MCCJ) is a non-profit organization that
promotes community and economic development, and promotes local volunteerism. The organization
provides a number of community service projects including food sharing, recycling, a community
garden, clothing and childcare. The organization is not a legal-services provider and does not engage in
restricted activities. Few, if any other, non-profit organizations that serve low-income people exist in
Madera County.

In early 1997, CRLA’s Board adopted our five-year program priorities including “Community
and Rural Economic Development” which further embraced the separate concepts of “community
building” and “community economic development”. Community education, community building and
community volunteerism, are generally accepted descriptions of the work of legal services programs all
around the country (see, e.g., LSC’s Program Letter 98-6, calling for expanded involvement of eligible
individuals and families in self-help activities.) The Board further recognized the need for CRLA to
increase “outreach to rural poverty communities”. (CRLA Priorities Conference Report to the CRLA
Board, adopted May 29, 1997.)%

As of May 1997, CRLA was still feeling the 1996 loss of 28% of our LSC grant, amounting to
$1.4 million, which had resulted in CRLA losing 41 employees. For the first time in its history, CRLA
was forced to staff many of its offices with 1 attorney; indeed, 9 of our then-15 offices (including
Madera) were subjected to this reduced staffing. Ultimately, the Madera Directing Attorney
recommended that the office use a small AAA grant to keep its second attorney, while at the same time
relying on MCCJ instead of a CRLA Community Worker to carry out CRLA'’s local community

“Recipients are required by 45 CFR 1620 to . . . . establish ... priorities for the use of all of all
of its Corporation and non-Corporation resources.” (45 C.FR., §1620.3.) Recipients are then expected
to adhere to these priorities. (45 C.FR., §1620.6.)
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education responsibility. The Directing Attorney also recommended allowing MCCJ to use an
otherwise unused room in CRLA’s “house” for meetings and storing project supplies. Given CRLA’s
minimum salary of $19,000 for a Community Worker, this presented an exceptionally cost-effective
way of conducting some of CRLA’s community outreach.

In December 1997, CRLA and MCC]J signed a Memorandum of Understanding pursuant to
which CRLA would provide “office space, copier and FAX resources” in return for which MCCJ
through volunteers would “work. . . on community-building projects and provid[e]. . . community
education on poor people issues” equivalent to fair value for CRLA’s resources.” The MOU
specifically described the implementation of a volunteer system developed by Edgar Cahn® and
presented at CRLA’s priority conference as one of MCCI’s projects. As part of its annual priotity-
setting process, in February 1998, CRLA’s Board added “volunteerism as part of [the] service delivery
structure” to the existing “community building and economic development” priority.

The Madera Directing Attorney has maintained records of the hours provided by MCCJ
volunteers pursuant to the annual MOUs, and CRLA provided the OIG audit team with a 6-year
summary of volunteer hours through June 2003. Excluding 2003, MCCJ volunteer hours averaged
1,714 hours per year, equivalent to 228.5 CRLA work days (7.5 hrs/day) or 45.7 work weeks per
year. At current minimum wage ($6.75/hr.), this volunteer activity had a value of $11,570 annually.
The total volunteer time generated by the project, 11,484 hours, reflects a value of $77,517 at current
minimum wage.

MCC]J thus undertakes legitimate activities in implementation of CRLA priorities. In the
absence of this arrangement, CRLA would have to directly hire staff to accomplish the same results.
Accepting the Draft Report’s valuation of the space at $2,456 for the audit period, CRLA receives
considerably more than fair value in this exchange.

#CRLA oversees the MCCJ project through both our Madera Directing Attorney and our
Executive Director. The MOU between CRLA and MCC]J (as with all CRLA tenants) provides notice
of pertinent LSC regulations and tenant certification of understanding and compliance:

I certify that I have reviewed the following restrictions imposed on CRLA Inc. by its funder and
certify that, where testrictions would apply, the Madera Coalition has not used any CRLA
resources in violation of those restrictions or has otherwise paid CRLA Inc. a fair value for
CRLA resources that were provided; in the latter case, such use was authorized by the Madera
Directing Attorney prior to its use.

2Edgar Cahn is generally recognized as the co-founder of national legal services supported by the
federal government. His doctrine of exchanging volunteer activities for other services is called “Time
Dollars™.
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3. OIG Prospective Recommendations re Provision of Space To Other
Organizations

3.1  Require SLOLAC and MCCIJ to pay their fair share of the rent
(a) San Luis Obispo/SLOLAC

The seniors clinic provides clients with counsel and representation through the local private bar.
The clinic’s existence is supported by CRLA’s providing the physical facility and by our staff’s
collaborative efforts with the County Bar Association to establish, administer and fund the project. This
expenditure “involve[s] private attorneys in the delivery of legal assistance to eligible clients” (45
CFR.,§1614.1(2)) and “encourages the involvement of private attorneys in the delivery of legal
assistance to eligible clients through . . . [a] pro bono mechanism (id., subd. .2(a).) The clinic provides
direct delivery of legal assistance to eligible clients. (/d., subd. 3(a).) There is virtually no question
that the clinic is legitimate PAI activity.

We acknowledge CRLA’s recent failing in allocating or expensing this rental cost as a PAI
expenditure. We have already rectified that oversight. The seniors clinic obtains client information
concerning alienage status but does not deny services on account of status. Therefore, the only PAI
issue is to determine a formula based upon percentage of eligible clients for allocating appropriate
proportion of the rent to PAT expenditures. %

Accordingly, we conclude that the Recommendation is inconsi with 1 ding policies of
the Corporation and Congress that CRLA has over many years taken conscientious and reasoned
steps to maximize.

(b) Madera/MCCJ

CRLA respectfully believes that the Draft Report misconstrues and misapplies LSC regulations
to MCCJ’s occupancy of a room in our Madera office.

There is no issue under LSC Regulation Section 1630 because there has been no CRLA out-
of-pocket or marginal expenditure for the space that we permit MCCJ to use. A “questioned cost”
under Section 1630 is one that “appears unnecessary or unreasonable and does not reflect the actions a
prudent person would take in the circumstances.” (45 C.F.R., § 1630.2(g)(3).) These factors don’t

2%0yr informal understanding is that the seniors clinic has served one alien-status-ineligible client
(out of approximately 2,400 total clients) during the past 8 years. CRLA does not count the AAA/seniors
clinic cases for CSR purposes. The amount of space costs aitributable to one improper client in many
years of representation of thousands of clients is not material from an accounting perspective under either
LSC or federal accounting rules. In terms of cost allocation to permissible activity, this was de minimis.
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exist in the Madera situation: there is no *t ry” or “ur ble” cost because there is no
avoidable cost—CRLA can’t rent less than the whole house; CRLA can’t reduce the rental fee by not
occupying the room in question; and CRLA’s rent hasn’t increased by one cent by allowing MCCJ to
occupy the otherwise unused room, and CRLA couldn’t find smaller suitable office space at a
proportionally lower price. As described above, we have obtained services valued at over $77,000 at
minimum wage—for a space that the Draft Report values at $2,456. Our actions are those of a prudent
person, as sub-paragraph 1630.2(g)(3) requires.

Whether CRLA could charge MCCJ rent for the space and thus garner additional income does
1ot raise a subsidization issue under Section 1610 or 1630. “Subsidization” of non-restricted entities is
not forbidden, and since MCCJ is not an entity engaging in prohibited or restricted activities, the issue
of “subsidization” does not arise under the Act or regulations. This is confirmed in LSC’s PAMM
which provides that recipients shall charge other organizations using space acquired with LSC funds if
the organization engages in activity restricted by the LSC Act. (PROPERTY ACQUISITION AND
MANAGEMENT MANUAL, supra, § 5(f); see, id., par. 5(¢) regarding provision of services.) There
is no similar requirement for “tenants” that do not engage in restricted activities.

As described earlier, CRLA engages in the relationship with MCCJ and uses the volunteer
services provided by MCCJ for the express purposes of meeting CRLA Board-set priorities that
promote “"community-building” and “community volunteerism”. MCCJ provides not only a model for
implementation of this “volunteerism™ priority, but-- in its absence--CRLA would be obliged to directly
hire staff.

3.2 Require the managing attorneys’ [sic] in the San Luis Obispo and
Madera offices to review all rental papments and allocations quarterly
to ensure that the subsidization does not reoccur.

The Recommendation is unnecessary. For the reasons just set out, “subsidization” has not
occured in this context, and there is no danger that it will. CRLA’s staff, including Directing Attorneys,
are regularly advised and trained concerning obligations under Section 1610, specifically including
issues of subsidization. Directing Attorneys are required in their regular approval of all local expenses
and allocations to ensure that subsidization of an entity engaged in restricted activities does not occur.
In this regard, we take pride in already doing more than Recommendation 3.2 proposes.

CONCLUSION

With respect to “program integrity” between CRLA and the Foundation, CRLA has readily
corrected the minor oversights (virtually all of an accounting nature) or terminated the facilities lease that
concerned the audit team. CRLA’s practices in co-counseling and sharing staff were, and are,
completely legitimate activities in full compliance with all LSC (and other professional) obligations.
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They do not individually constitute violations, nor do they comprise a violation of Part 1610 taken
together.

CRLA also respectfully disagrees with the Draft Report’s conclusions that we violate Section
1636.2 by treating non-parties as such; and that we provide space improperly to the San Luis Obispo
seniors legal clinic or the Madera coalition that provides volunteers to undertake CRLA activities.

In sum, the OIG’s factual findings poriray a program that is conscientiously and rigorously in
compliance with LSC’s mandates, and the Draft Report’s limited conclusions of noncompliance and
remedial recommendations are unwarranted.
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ATTACHMENT
TO

CRLA’s COMMENTS IN REPLY
TO OIG DRAFT AUDIT REPORT
(issued September 30, 2003)

November 14, 2003
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California Rural Legal Assistance, Inc.
631 Howard Street, Suite 300

San Francisco, CA 94105
415-777-2752 fax 415-543-2752

APPENDIX |

Invoice No. 2002-06

C

Name
Address
City

Phone

Months

1

AN ANWANGD SN

INVOICE =
California Rural Legal Assistance Foundation Date 51102
2424 "K" Street Order No.
Sacramento State CA ZIP 95816 Rep
’ FOB
Description Unit Price TOTAL
Interest Charges for Late Payment
January 2001 $20.89 $4178
February 2001 $20.89 $20.89
June 2001 $21.58 $64.74
July 2001 $21.58 $43.16
August 2001 $21.58 $21.58
November 2001 $21.58 $64.74
December 2001 $21.58 $43.16
January 2002 $21.58 $21.58
March 2002 $21.58 $43.16
April 2002 $21.58 $21.58
Federal Express: Luke Cole to Dania Gutierrez $21.06 $21.06
SubTotal $407.43
Shipping & Handling $0.00

Taxes State

TOTAL

Office Use Only

Due Upon Receipt of Invoice. Interest of 1% (12% per annum) will be
charged after 30 days.

T by check # 85<)

1-31

_ ek dade, o/03/en

2s
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et

California Rural Legal Assistance, Inc.
631 Howard Street, Suite 300
San Francisco, CA 94105

o

29

.q‘\‘. 415-777-2752 fax 415-543-2752

Name: California Rural Legal Assistance Foundation
Address: 2210 K Street, suite 201
City: Sacramento State: CA ZIP: 95816
Attn: Daniel Fax: 916-446-3057
QTY Description

" Interest Charges for Late Payment - 1% of Total Invoice

10 September 2002 Rent Payment - Paid in June 03
4 October 2002 Rent Payment - Paid in Jan 03
3 November 2002 Rent F‘aymént- Paid in Jan 03
2 December 2002 Rent Payment - Paid in Jan 03

6 January 2003 Rent Payment - f{aiq in Jun 03

Please Make Check Payble To:
CALIFORNIA RURAL LEGAL ASSISTANCE, INC.

elez—

Date: October 17, 2003
Terms:
Invoice
No: 2003-39
Unit Price Total
4.73 47.27
5.16 20.64
5.16 15.48
5.16 10.32
528 31.69
Sub Total
Shipping & Handling
Taxes .
Total 9

1-32
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APPENDIX -- 1l

OIG STAFF AND CONSULTANT TEAM MEMBERS

Anthony M. Ramirez (Auditor-in-charge)
David Young

Abel Ortunio

Claudette Moore, Consultant

Terry Oehler, Esqg., Consultant

John Carter, Esq., Consultant

-1
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PHOTOGRAPHS SUBMITTED BY CALIFORNIA RURAL LEGAL ASSISTANCE INC.
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Camp 1, Victoria Island
June 4, 2000
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Camp 1, Victoria Island
June 4, 2000

ek
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Camp 1, Victoria Island
June 4, 2000
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SUPPLEMENTAL PREPARED STATEMENT OF JEANNE CHARN, DIRECTOR, HALE AND
DORR LEGAL SERVICES CENTER, AND DIRECTOR, BELLOW-SACHS ACCESS TO LEGAL
SERVICES PROJECT, HARVARD LAW SCHOOL

The following information is offered as a supplement to the written remarks and
oral testimony presented to the Subcommittee on Commercial and Administrative
Law of the House Judiciary Committee on Wednesday, March 31, 2004.

On the topic of experiments at the Hale and Dorr Legal Services Center with cli-
ent co-payments, I emphasize that we serve clients above 125% of poverty. Some
of these clients are fledgling entrepreneurs, not for profits and other clients not typi-
cally served by LSC funded legal services providers. These clients may have incomes
above poverty, but they cannot afford decent legal services at market rates. Most
of the Center’s clients who have incomes above 125% of poverty have legal problems
that are the same as most of our clients who are below 125% of poverty—they have
job related issues, or they are seeking unemployment compensation; they seek dis-
ability assistance because they are ill or injured and cannot work; they seek assist-
ance with child support, protection from domestic violence or assistance with di-
vorce; they are homeowners threatened with foreclosure or tenants with unsafe or
unhealthy apartments who may also be facing eviction. Housing costs in Boston are
high so many people above the lowest income levels have difficulty finding and re-
taining decent affordable housing. With rental housing costs in lower income Boston
neighborhoods reaching eight hundred to as much as one thousand dollars per
month or more, we serve many clients who are “shelter poor,” that is their incomes
may be above poverty but they have no discretionary money and could not possibly
afford lawyer assistance.

For tenants, we claim attorney’s fees pursuant to state statutes and rules. All in-
come from representation of tenants is pursuant to these statutes and rules. When
we represent clients who have been victimized by predatory lending, we similarly
seek attorney’s fees and costs of litigation pursuant to local and federal statutes.

Under 45 CFR Part 1642, LSC funded programs are not permitted to seek these
fees. As indicated in my testimony on March 31, 2004, I would urge the Sub-
committee to consider easing the current restrictions that prevent LSC grantees
from seeking fees under existing statutes and rules, whether local or federal. These
fee-shifting statutes are intended to encourage compliance and deter rule breaking.
Permitting LSC grantees to seek such fees would have no impact on the present
substantive restrictions that Congress has enacted, but would be consistent with the
intent of the fee shifting statutes and would produce income to programs that would
support increased service.

While existing regulations do not permit LSC grantees to seek attorney’s fees pur-
suant to statute or rule, I would point out that section 1642.6 of 45 CFR Part 1642
permits LSC grantees to seek reimbursement of out of pocket costs from
“. . . damages or statutory benefits . . .” that result from the representation. LSC
might encourage programs that may not be doing so already to regularly seek reim-
bursement of out of pocket costs when representation produces funds from which
such costs could be paid.

At the Hale and Dorr Center, we seek such cost recoveries from all clients wheth-
er above or below 125% of poverty. The clients who are represented with the Private
Attorney Involvement (PAI) funds pursuant to an annual contract with Boston’s Vol-
unteer Lawyer Project (VLP) are never charged co-payments because VLP has only
LSC funds. However, we do seek co payments from clients below 125% of poverty
whom we represent with non-LSC funds. We seek co-payments from these very low-
income clients only when our representation produces resources from which the co-
payment can be made, for example, back benefit awards in disability or unemploy-
ment compensation matters. In these areas, most co-payment charges are for clients
in the income range of 200% of poverty or lower.

Finally, a note on the PAI funds received by a separate not for profit entity
housed at the Hale and Dorr Center in Jamaica Plain from the LSC grantee, The
Volunteer Lawyer’s Project. While these funds must be used to serve clients con-
sistent with LSC regulations and the LSC statute, participating in a PAI program
funded by an LSC grantee such as the VLP does not restrict other funds of the pri-
vate attorney. We have gone further and segregated the PAI funds in a separate
not for profit entity that contracts annually with the VLP. Pursuant to contract,
VL%’1 requires the not for profit to serve a specific number of LSC eligible clients
each year.

In conclusion, I want to express my thanks to the Committee for its interest in
the service delivery experiments of the Hale and Dorr Center and the broader work
of the Bellow-Sacks Access to Civil Legal Services Project. The knowledge, thought-
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fulness and obvious commitment of the Subcommittee Chair and members to mak-
ing high quality legal services broadly available was heartening and of great impor-
tance to the future of our legal system.
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RESPONSE TO POST-HEARING QUESTIONS FROM HELAINE M. BARNETT, PRESIDENT,
LEGAL SERVICES CORPORATION

July 16, 2004

The Honorable Chris Cannon

Chairman, Subcommittee on Commercial
and Administrative Law

House of Representatives

Committee on the Judiciary

B-353 Rayburn House Office Building

Washington, DC 20515

Dear Chairman Cannon:

Enclosed please find the Legal Services Corporation’s (LSC) answers to your
supplemental questions from LSC’s Oversight Hearing on March 31, 2004. In addition,
enclosed are LSC’s corrections to the transcript from the hearing.

Please do not hesitate to contact me at (202) 295-1600, if you have any questions.

Sincerely,

Helaine M. Barnett
President

cc: The Honorable Melvin L. Watt
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Legal Services Corporation’s (LSC) Supplemental Answers to Questions from
LSC’s Oversight Hearing on March 31, 2604

Question 1:  California Rural Legal Assistance (CRLA) claims that there are several
examples of inconsistency within LSC and the IG’s Office. In the example of rent
subsidy, CRLA claims that the December 2000 report found that the same “indirect
subsidy” was treated as lacking material value, and that in the 2003 report, this same
infraction was found to be an actual subsidization,, Were these situations, in fact,
identical and constitute an inconsistency, or were they found to be different and
deserving of separate conclusions.

Regarding the “rent subsidy” between CRLA and the Foundation, both LSC management
and the Office of Inspector General (OIG) identified a failure by CRLA to charge late
penalties. In both situations CRLA was told that this was a problem and committed itself
to correcting it.

In 2000 the Office of Compliance and Enforcement (OCE) determined that CRLA and
the Foundation had entered into a number of agreements for the benefit of each party, and
that these agreements were at fair market value. However, there were minor lapses in
CRLA billing. Prior to OCE’s on-site review, two overdue bills were paid to CRLA for
which CRLA did not charge any late penalties. LSC determined that the lack of penalties
amounted to an indirect subsidy, which was the equivalent of a short-term, interest-free
loan. LSC notified CRLA of this finding and advised CRLA that this situation should not
continue. LSC did not describe the indirect subsidy it found as lacking material value. No
action was taken because the situation was corrected and was not to continue.

The Inspector General found that CRLA routinely allowed late payment of rent by the
Foundation from June 2001 to May 2002. The leases did not provide for late payment
fees or interest charges in the event rents were not paid when due. The Inspector General
found that the failure of the Foundation to pay late fees—which, according to documents
submitted by CRLA to the IG totaled $511—was an interest free loan from CRLA to the
Foundation and therefore was a subsidization of its operation.

There is no inconsistency in the findings of LSC management and the OIG. The OIG
found that, after being put on notice by LSC management, CRLA allowed the subsidy to
occur again. Both LSC management and the OIG identified this problem. In response to
the OTG’s report, CRLA stated that it will correct the problem by invoicing rent payments
and charging interest for late payments.

Question 2:  The audit report of the IG on CRLA states that the shared office spaces
between the Foundation and CRLA in Modesto was indistinguishable from one another,
that each organization had a separate enfrance, but that once inside there was “no
separation of offices inside the suite”. On the other hand, Mr. Padilla, claims that the
only shared space was a lunchroom. These versions are at complete odds with one
another. Please comment and clarify.
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The OIG found that CRLA “did not physically separate itself from the Foundation in the
shared office space in Modesto. . . . The grantee’s space was not separated from the
Foundation’s space and the two organizations were indistinguishable.”

In responding to the draft of the audit report, CRLA stated that the “Foundation’s
separate space was identified by appropriate signs that were clearly visible to the public
and were equivalent to the signs 1dentifying other commercial entities in adjoining suites
in the same building complex.” Based on that, CRLA concluded that the “distinction
between CRLA space and Foundation space thus was apparent to the public, and
confusion was unlikely.”

The OIG addressed this response in its final report. The OIG states that “[i]n fact, the
two offices were in a single suite and were not separated by a physical barrier.
Foundation and grantee staff moved freely within the suite.”

At this stage of the follow-up process LSC management has before it the facts as reported
by the OIG. Management cannot speculate about the basis for CRLA’s disagreement
with the OlG’s characterization of the space. Furthermore, the OIG also found that
“I'sjubsequent to completion of on-site audit work, the Foundation moved from the shared
space.” Therefore, the shared office space in Modesto no longer exists and the OIG made
no recommendations regarding it.

Question 3: In the case of the DLAT (a senior level staff member of CRLA) who shared
time between CRLA (90%) and the Foundation (10%), Mr. Padilla states that the
guidelines suggest that LSC Guidelines allow up to 10% of a grantee’s staff to be shared
employees. Considering the confusion which this causes, as well as the perceived and
potential conflict of interest, would you comment on whether there should be a complete
bar on any such sharing of emplovees of senior level status? If not, how can this
perceived conflict be averted?

A complete ban on the sharing of senior employees could undermine LSC’s defense of
court challenges to the 1996 restrictions. In ZASH v. LSC, the federal district court in
Hawaii enjoined LSC’s enforcement of certain 1996 Congressional restrictions, which
the court determined violated Constitutional protections. Specifically, the court found
that LSC’s “interrelated organizations™ test was too restrictive on grantees and burdened
their First Amendment rights. In particular, 1t did not allow grantees sufficient alternative
avenues of expression through non-LSC organizations. The ability of part-time grantee
staff to work at such organizations part-time was one factor the court examined.

In response to the LASH decision, LSC replaced the interrclated organizations test with
the program integrity standard used by the Reagan-Bush era Department of Health and
Human Services. In circumstances analogous to the program integrity requircments on
LSC grantces, this standard was designed to ensure that HHS funded health programs
maintained sufficient scparation from programs that provided abortion services. HHS
explicitly permitted the sharing of personnel between these programs if overall program
integrity was maintained. In Rust v. Sullivan, the Supreme Court upheld the HHS
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standard as consistent with the First Amendment rights of federal grantees. As part of
this regulatory revision, LSC represented to courts in both the Second and the Ninth
Circuits that part-time employees at LSC grantees would not be completely barred from
also working for unrestricted entities. Based on these revisions, the injunction was lifted
and both circuits upheld LSC’s program integrity test as facially consistent with the First
Amendment. Nonetheless, litigation challenging the program integrity is ongoing in the
Second Circuit. In Velazquez v. LSC and Dobbins v. LSC, LSC 1s defending the program
integrity test against an “as applied” challenge. LSC risks another injunction against
enforcement of the Congressional restrictions if it does not leave recipients and their staff
with sufficient room to express their First Amendment rights.

The 1997 LSC Guidance in Applying the Program Integrity Standards issued under Part
1610 is consistent with numerous judicial decisions on the issue. The regulation involves
a delicate balance between LSC’s vigorous enforcement of the restrictions and the
grantees’ First Amendment rights. In the 1997 guidance, LSC made the following points
regarding part-time staff working at grantees and other organizations, in conformity with
the Rust decision:

e Therc is no per se bar against a grantec employing part-time staff who are also
employed part-time by an organization which engages in restricted activities.

e Generally speaking, however, the more staff “shared,” or the greater the
responsibilities of the staff who are employed by both organizations, the more
danger that program integrity will be compromised.

e Sharing an executive director, for example, mnappropriately tends to blur the
organizational lines between the entities.

e Likewise, sharing a substantial number or proportion of grantee staff calls the
grantee’s separateness into question.

e For larger organizations, 10% of the grantee’s attorney/paralegal staff should
serve as a guide [to determine a “substantial number or proportion™].

This guidance is consistent with LSC’s vigorous defense of the Congressional restrictions
and program integrity standard. Physical and financial separation, which mcludes the
separation of personnel, requires a totality of the facts analysis. When an issue arises in
which a grantee and an entity that does restricted activities both employ the same person,
LSC will looks carefully at the situation to determine if program integrity is maintained.
LSC believes that this flexible test, taking into account other aspects of the situation as
well, is best designed to enforce the restrictions to the maximum extent possible within
the confines of the First Amendment as applied by the federal courts. Because the
Supreme Court has indicated that this flexible test enables Congress to restrict the use of
non-federal funds, so long as alternative avenues of expression are available, it may be
impossible to avoid all appearances of conflicts. Instead LSC’s regulations and our
enforcement of Congressional restrictions are designed to provide that there is no conflict
in fact.
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Question 4: In February of 2003, the Office of Compliance and Enforcement conducted
an on-site investigation of the South Carolina Centers for Equal Justice and found
numerous problems at SCCEJ, including non-compliance with the LSC guidelines and
concerns over expenditures of LSC directed funds. As result, SCCEJ has been placed on
maonih-to-month funding, pending progress being made on the problems identified by
OCE. Please comment on the progress demonstrated by SCCEJ and when vou expect if to
implement of (sic) a reform and compliance program.

LSC takes very seriously its responsibilities to ensure that the programs it funds expend
their grants in accordance with all applicable federal requirements and restrictions. OCE
issued its report on its on-site investigation of February 2003 on November 6, 2003.
Representatives of the South Carolina Centers for Equal Justice (SCCEJ) Board and
Management met with the LSC Director of the Office of Compliance and Enforcement
and staff, the Acting Vice President for Compliance and Administration and the Vice
President for Legal Affairs on December 30, 2003 to discuss what actions SCCEJ would
take to correct the problems that were enumerated in OCE’s report. We found that the
board of the program had taken very serious and aggressive steps and made changes in
the program’s management to address the concerns LSC raised. We found a high level of
cooperation and willingness to take corrective action.

On February 16, 2004 the SCCEJ submitted a response to the OCE report of November
2003. That response detailed the actions that SCCEJ had taken in response to the report
and what remained to be done. The program, while not agreeing with all of OCE’s
findings, did agree to make necessary changes to address each of OCE’s findings. OCE
has scheduled a follow up on-site investigation of the SCCEJ September 13-17 to verify
that the program has conducted the corrective action it reported to LSC and to follow up
on a few areas that the investigation team did not have time to complete in 2003.
Subsequent to that on-site visit LSC will make a determination as to whether the program
has taken sufficient corrective action to be removed from month to month funding.

Question 5: Could you please explain the function of the organization “Friends of LSC”
who comprises it, what activities it engages in, and what your organization’s role is in
conjunction with it? In addition, does any of your staff’ work in any way for this
orgunization and, if so, what funds are used to compensate them for the time spent on
such work and what structural mechanism is in place to assure that their activities are
sufficiently separate?

Friends of the Legal Services Corporation (“Friends™) is a private 501(c)(3) organization.
Friends’ mission is described in its Articles of Incorporation and includes:

7 Raising funds to support all aspects of the missions of LSC;
? Educating the public as to the wisdom and need to (a) provide equal access to the

system of justice in our nation for individuals who seek redress of grievances; (b)
provide high quality legal assistance to those who would otherwise be unable to
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afford adequate legal counsel; and (¢) provide legal counsel to those who face an
economic barrier to adequate legal counsel;

? Acquiring, holding, and managing assets for use by LSC where doing so may
result in lower costs or greater efficiencies for LSC;

? Pursuing any other purposes which a non-profit corporation organized under the
Act described in Section 501(c)(3) of the Code is legally entitled to pursue.

Until now, Friends has been involved only in the purchase, financing and leasing of the
building which houses LSC.

Friends is comprised of a Board of Directors and a volunteer. The Board is chaired by
Thomas F. Smegal, Jr., a senior partner at the law firm of Knobbe Martens Olson & Bear
in San Francisco. Vice-Chairman of the Board is John W, Martin, Ir., former General
Counsel of Ford Motor Company. The other directors are Alexander D. Forger, Esq.,
Special Counsel to Milbank, Tweed, Hadley & McCloy in New York and a former
President of LSC; Hulett H. Askew, Esq., Director of the Office of Bar Admissions of the
Supreme Court of Georgia and former LSC Board Director; Professor Peter B. Edelman,
Professor of Law at Georgetown University in Washington, DC; and the Honorable
Deborah G. Hankinson, former Justice of the Supreme Court of Texas. The volunteer is
Lynn Bulan, Esq.

The only LSC staff member who does any work for Friends is Lynn Bulan, Senior
Assistant General Counsel. Ms. Bulan works for Friends in a strictly voluntary capacity
and LSC does not compensate her in any way for her work with Friends. Ms. Bulan’s
activities are separated in that she gives up many of her evening and weekend hours to
perform her work for Friends. In addition, Ms. Bulan’s supervisor at LSC has informally
tracked any time she has spent during the workweek on Friend’s activities and has
ensured that she has made up the time. In the future, LSC will institute a formal
documentation procedure to track any LSC staff time spent working for Friends.

Question 6:  Through the State Planning Initiative, overlap of legal services within
Jurisdictions have apparently been minimized by the forming of one or more larger scale
legal providers instead of the fractionalization of several smaller components. If an
organization, such as CRLA, is overly noncompliant, does there exist the ability fto
readily transfer administrative control of a grantee to another grantee that would comply
with LSC's guidelines and restrictions?

LSC’s State Planning Initiative was designed to satisfy Congress’ mandate in the LSC
Act of 1974 to “insure that grants and contracts are made so as to provide the most
cconomical and effective delivery of legal assistance to persons in both urban and rural
arcas.” Grants are competed by a single service area. Service arcas are competed intact;
an applicant cannot apply for a portion of a service area. In a competition, the successful
bidder must provide a plan for the delivery of services in the entire service area.
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When a grantee does not complete its grant term, either because LSC must terminate
funding for the program due to repeated violation of the restrictions or for some other
reason, LSC has discretion to determine how legal assistance will be provided to the
service area. LSC may enlarge the service area of another recipient to include that
program’s service area or form a contract with another organization to serve the area for a
short period of time before conducting a competition.

Question 7: At the hearing, the indication was given that the process was on-going in
regard 1o the Inspector General’s report and recommendations toward making CRLA
compliant with LSC guidelines. Since the hearing, what additional action has occurred?
What future plans are being pursued to assure CRLA’s compliance with the IG's
recommendations?

The complexity of the CRLA situation is reflected by the two years that the OIG spent on
this audit. Given the seriousness of the allegations, LSC management has attempted to
ensure that any fact or legal opinion that might influence the result has been fully
considered. To that end, LSC management has had a few meetings with the OIG
regarding both the facts and the legal issues raised. The audit and analysis are
progressing and we expect an LSC management decision on the case very soon. LSC’s
Office of Compliance and Enforcement will monitor the grantee regularly to ensure that
CRLA is complying with any and all conditions that result from this audit.

However this matter is resolved, it will likely have an impact on the litigation over the
1996 restrictions. The Constitutional implications of the program integrity issues require
very careful and deliberate scrutiny and discussion. To quote the Second Circuit, LSC
must apply this regulation in a way that is not “unduly burdensome and inadequately
justified with the result that the 1996 Act and the regulations will suppress impermissibly
the speech of certain funded organizations and their lawyers.” Velazquez v. LSC, 164
F.3d 757, 767 (2d Cir. 1999). We are taking great care to ensure that LSC can continue to
vigorously enforce all of those restrictions within the First Amendment confines set by
the federal courts. We will inform you as soon as final action is taken in this matter.

Question 8: On June 1, 2004, Dean Andal of Stockton, California submitted to LSC a
request to amend LSC regulation Part 1617 — Class Actions, Section 1617.2(a) and (b).
Is there any action planned on this amendment, and as President, how do you feel
personally about such an amendment?

Under LSC’s Rulemaking Protocol, decisions as to whether to undertake rulemakings
must be made by the Board of Directors. 67 Fed. Reg. 69763, November 19, 2002. As
Mr. Andal’s rulemaking petition arrived just prior to the last meeting of the Board of
Directors on June 4-5, 2004, it was not possible to address the petition at that meeting. It
is anticipated that his petition will be taken up for discussion by the Board of Directors at
the next meeting, September 10 - 11, 2004. As President of LSC, T will work with
management and counsel to formulate a position to recommend to the Board after careful
study and review of the issues. I have, by letter dated July 7, 2004, informed Mr. Andal
of the status of his petition.
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Question 9:  CRLA still has eight open class aclion lawsuits that predaie 1996. They
were found to be unlawfully participating in one, Hernandez v. Stockion Unified, by the
Inspector Greneral’s latest report. Why hasn't LSC required them to petition the court and
remove themselves from all eight? Has there been any attempt to have CRLA reimburse
LSC Jor federal funds which were used to satisfy billing for this representation?

In the 1996 LSC regulations, the definition of “initiating or participating in any class
action” excludes “non-adversarial activities, including efforts to remain informed about,
or to explain, clarify, educate or advise other about the terms of a final order granting
relief.” 45 CFR §1617.2(b)(2). This permits recipients to confinue to provide some non-
adversarial services in the dormant cases in which they had been engaged prior to the
ban. At the same time, in keeping with Congressional intent, the regulation ensures that
recipients do not act as the driving force behind class action litigation or participate n
such actions in any adversarial way. The regulation precludes involvement with any
official activities related to enforcement of the settlement for the class or other
participation in any adversarial activities which might arise after the entering of the final
order (e.g., post-settlement litigation). Of course, if a post-order class action case
becomes active once again and resumes its adversarial nature for any reason, recipients
must promptly move to withdraw in order to avoid participating in a class action. See
Preamble to Interim Rule, 61 Fed. Reg. 41964 (August 13, 1996).

In the Hernandez case, for many ycars the case was inactive and CRLA was not in
violation of the restriction. However, once the case resumed an active, adversarial
posture, CRLA’s activities amounted to participation in the class action, in violation of
the restriction. We believe that the CRLA case 1s an isolated incident, and not indicative
of any overall pattern of grantee behavior.

With respect to LSC action following up on this matter, the OIG has informed us that
CRLA has withdrawn from the case and that no additional follow-up is needed to ensure
corrective action taken on the fHernandez matter. As to the matter of reimbursement of
LSC funds, LSC’s Office of Compliance and Enforcement is looking into what expenses
were incurred by CRLA and whether LSC funds were used. LSC wall take the
appropriate action to recover any improperly expended LSC funds.

Question 10:  Across the nation how many open class action lawsuifs are active where
an LSC recipient is still the counsel of record?

Since the class action restrictions were instituted in 1996, LSC grantees are not permitted
to initiate or participate in any class action lawsuits. We are aware of no current active
class action litigation m which LSC grantces are participating. There are some remaining
class action cases which were filed prior to 1996 in which there was a final order entered
in the case and m which there has been no court action for several years. These cases do
not involve ongoing adversarial proceedings and the only activity of the grantee nn these
cases 1s non-adversarial, whereby the grantee is passively receiving reports from parties
involved in administering class action settlements or providing information to clients and
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others about final orders granting relief in class actions. As explained in the answer to
question nine, this activity is not prohibited.

Question 11: Since these cases pre-daie the prohibition on class action cases and have
becn open for more than 10 years, why hasn’t LSC acted more aggressively 1o withdraw
grantees from this representation? Is more Congressional guidance necessary?

The sate harbor was built into the prohibition of class action cases because of the reality
that once an order is entered in a class action suit and the only action remaining is
monitoring, 1t is often impractical if not impossible to successfully transfer the case to
another attorney. Courts often will not give leave to an attorney to withdraw from a case
in that situation. Moreover, as LSC grantees have not accepted new class action cases
since the prohibition went into effect, the number of cases in which an LSC grantec 1s
monttoring a non-adversarial case decreases every year. Congressional intent in this
matter 1s quite clear and no further guidance is necessary.

Supplemental Answer on Client Co-Payments

As the Committee expressed a specific interest in the question of whether or not clients of
LSC-funded programs should be required to provide a co-payment in exchange for
services, LSC wishes to take this opportunity to elaborate on that issue and to respond to
the testimony provided by Jeanne Charn of the Hale and Dorr Legal Services Center (the
Center), a non-LSC funded program that requires a co-payment from some of its chents.

LSC grantees and the Center exist to scrve different functions. The Center’s primary
mission, as part of a law school, is to educate law students. While both the Center and
LSC grantees provide high-quality legal services to low-income clients, the Center is also
primarily concerned with exposing students to the practical aspects of practicing law,
including the collection of fees and other elements related to the business of law.

Aside from the fact that the LSC grantees and the Center have different goals, they
operate in a number of substantially different ways that make it mappropriate to simply
take a system used by onc and transplant it to the other. For example, the Center serves
clients at four times the national poverty level, whereas LSC grantees serve clients at
125% of the national poverty level. The Center represents clients in a geographically
limited and relatively homogeneous service area, while LSC funded grantees serve clients
nationwide, representing clients in urban and rural areas, and serving racially, ethnically
diverse populations which speak numerous foreign languages. The Center also provides
services to entities (community non-profits, affordable housing developers, small
businesses) as well as individuals. The Center therefore has a much higher-income client
pool from which this system can draw revenue and provides services that clients of LSC
grantees do not need or use.

The Center’s system of client co-payments also allows for a number of exceptions. The
Center does not charge co-payments to clients whose only income comes from need-
based benefits, to clients whose income is below the poverty line, or for clients in an
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emergency situation. Tt should be noted that the overwhelming majority of LSC grantee
clients, who represent the poorest of the poor, would fall nto these categories.

Finally, a co-pay could have a detrimental impact on our over-burdened and under-
resourced programs. They would have to set up the paperwork and accounting systems
to ensure the required payments were received, accounted for and used properly. In
addition, they would have to establish a system to provide for a waiver of the co-pay
when the clients were in dire situations and unable to make even the smallest
contribution.

10
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RESPONSE TO POST-HEARING QUESTIONS FROM JOSE R. PADILLA,
EXECUTIVE DIRECTOR, CALIFORNIA RURAL LEGAL ASSISTANCE, INC.
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June 24, 2004

Jose R. Padilla, Esq.

Executive Director

California Rural Legal Assistance
631 Howard Street, # 300

San Francisco, CA 94105

Dear Mr. Padilla:

Thank you for appearing before the Subcommittee on Commercial and Administrative
Law at the legislative oversight hearing on the Legal Services Corporation on March 31, 2004.
Your testimony, and the efforts you made to present it, are deeply appreciated and will help guide
us in whatever action we take on this matter.

Pursuant to the unanimous consent request agreed upon at the hearing, Subcommittee
Members were given the opportunity to submit written questions to the witnesses. These
questions are annexed. Your response will help inform subsequent legislative action on this
important topic.

Please submit your written response to these questions by 5:00 p.m. on July 9, 2004, to:
James J. Daley, Oversight Counsel, Subcommittee on Commercial and Administrative Law,
B353 Rayburn House Office Building, Washington, DC 20515. Your responses may
additionally be submitted by e-mail to: james.daley@mail.house.gov

In addition, we have enclosed for your review a copy of the official transcript of this
hearing. The transcript is substantially a verbatim account of remarks actually made during the
hearing. Accordingly, please only make corrections addressing technical, grammatical, or
typographical errors. No substantive changes are permitted. Please return any corrections you
have to: James Daley, Subcommittee on Commercial and Administrative Law, B353 Rayburn
House Office Building, Washington, DC 20515 by July 9, 2004,
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Mr. Jose Padilla
June 24, 2004
Page Two

If you have any questions regarding the enclosed questions or transcript, please feel free
to contact Mr. Daley at (202) 226-2421.

Thank you for your continued assistance.

Sincereléi

CHRIS CANNON
Chairman
Subcommittee on Commercial and Administrative Law

Enclosures

c: The Honorable Mel Watt
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Questions for Mr. Jose Padilla, Executive Director of California Rural Legal Assistance,

D

2)

E)

from the Honorable Chris Cannon, Chairman
Subcommittee on Commercial and Administrative Law of the
House Committee on the Judiciary

The office manager in your Oceanside officel was working as a full time employee for
CRLA. As the head of the office and in a supervisory role, it would be assumed that this
individual was directly overseen by one of your DLAT’s as well as yourself. Please
articulate how much interaction you have with the Foundation, and what form this
interaction takes. And, considering your views on the importance of immigration issues,
were you not aware that this employee held a Director position within the Foundation
dealing with these specific issues? Was any corrective action or managerial oversight
taken in this matter? Was she asked to quit or terminated by you for her actions?

In your written testimony, you appear to dismiss the IG’s findings regarding the indirect
subsidy of the Foundation through the lack of commercially accepted standards for rent
payments, indicating that the amount of $511.00 is immaterial in value. Wouldn’t you
agree that when a grantee and a group active in restricted activities form a cooperative
business atmosphere, that the degree of care and appearance of impropriety are
heightened? And, in fact, wouldn’t it be fair to say that it is the policy which the IG is
being critical of, and that the amount, what ever it may be, is in fact the immaterial issue,
but the policy is what needed to be evaluated?

You stated in your written testimony that *...[The] presence or absence of minor penalties
for late rental payments is no ground for a finding of any material violation of law”. In
regards to shared staff, you note that the number of shared employees fell below LSC
guidelines for the amount of employees which allows LSC to question structure, not
whether they were properly separated. In the case of the alleged co-counseling, you state
that you had no “prior notice” that this could be a Section 1610 Program Integrity
violation. In response to the Hernandez case, you indicate that participation in
negotiations were not “adversarial” in nature, and not only a “presence,” although your
attorneys responded within the Court record as being present and having a
representational capacity. Is there confusion as to the purpose and rationale behind the
restrictions? You indicate in your written testimony that “CRLA institutionally, and
[you] personally, take pride in knowing that [your] understanding of, and strict adherence
to, the laws and regulations governing legal services™ and that you “fully understand that
survival of national legal services today is a bipartisan responsibility that has required
agreement to a restricted legal practice”. One could argue that the way you view and
interpret regulations contradict this statement. How do you respond?
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You have claimed that there are several examples of inconsistency within LSC and the
Office of its IG. In the example of rent subsidy, you claimed that the December 2000
report found that the same “indirect subsidy” was treated as lacking material value, and
that in the 2003 report, this same infraction was found to be an actual subsidization.
Were these situations, in fact, identical and caused be a problem of inconsistency in
interpretation, or were they found to be different and deserving of separate approaches by
the Corporation?

The report of the Inspector General states that office space shared by the Foundation and
CRLA in Modesto was indistinguishable, that each organization had a separate entrance,
but that once inside there was “no separation of offices inside the suite”. However, you
stated that, in fact, the only shared space was a lunchroom. Please explain this apparent
discrepancy.
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Congressman Chris Cannon
Committee On the Judiciary

2138 Rayburn House Office Building
Washington, , D.C. 20515-6216

Re: CRLA Response to Questions Submitted to the
Subcommittee on Commercial and Administrative Law

Dear Congressman Cannon:

1 thank the Subcommittee for the invitation to be a part of the
Oversight Hearing on the Legal Services Corporation held March 31, 2004.
We were we happy to cooperate with the Subcommittee’s difficult but
important task of LSC oversight, and we were particularly appreciative of the
chance to present direct testimony to clarify recent public complaints brought
against us. | was especially grateful to have been able to meet with you
personally and share views concerning the opportunities afforded by our
government to the poor to improve their lives through equal opportunities for
themselves and their children.

T also appreciate the opportunity to respond to the five enumerated
questions attached to your June 24 letter. My answers follow:

1. Claudia Smith was the full-time Directing Attorney of CRLA’s
Oceanside office until she voluntarily left CRLA in January 2001. [ was aware
during at least the latter part of her tenure that she also performed unpaid
volunteer work on her personal time for the Foundation, and that at least some
of her volunteer work addressed immigration issues. [ was not aware until
brought to my attention by the OIG that, in her volunteer activities, Ms. Smith,
at some point, assumed or was given the title of “Director™.

In her capacity as a full-time CRLA employee, she was subject to direct
supervision of her advocacy and litigation activities by the Director of
Litigation Advocacy & Training {DLAT), a senior litigation director assigned
to the Oceanside office. She was further subject to oversight on general
operations, administration and personnel matters, first by CRLA’s Deputy
Director, and ultimately by me. CRLA and | have limited legal rights under
employment law generally and under the LSC Act and regulations to perform
oversight or intervene in an employee’s non-CRLA activities performing

1
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unpaid volunteer work on an employee’s personal time. 1 note that Ms. Smith, as a full-time
CRLA employee and not employed by the Foundation, was not a “shared employee™ under 45
CFR 1610 as that term refers to staff employed part-time by the recipient and employed part-time
by another entity performing activities restricted under the Act.

One responsibility which CRLA concededly does have is to require that our employees
pertorming volunteer work on their own time undertake no actions that implicate their employer-
recipient, CRLA. After Ms. Smith left CRLA, the Office of Inspector General (the 1G) brought
to our attention that a Foundation website listed Ms. Smith’s CRLA phone number—a matter as to
which I was unaware up to that moment. CRLA acknowledges that that listing was
inappropriate, and we undertook several corrective actions including drafting new provisions for
our staff manuals as well as for employment agreements emphasizing the prohibition on actions
that would associate CRLA with volunteer activities. We further drafted a policy that will not
allow a CRLA senior manager (including DLATs and Directing Attorneys) to assume a
“Director” role with the Foundation as a shared employee. [n light of her departure two and one-
half years carlier, no action was undertaken vis a vis Ms. Smith.

During the recent 1G audit of CRLA, the relationship between CRLA and the Foundation
went through a thorough review. As understood and reviewed by the TG audit team, my
interaction with the Foundation is in the context of negotiating and overseeing CRLA’s subgrant
of state monies (TOLTA) to the Foundation, ultimately, to ensure implementation of our
contractual agreement. This function is performed through periodic meetings and
communications with the Foundation’s Director, and through my review of periodic grant activity
reports submitted by the Foundation. (Of course, T also oversee other subgrant relationships that
CRLA will develop time to time with other entities other than the Foundation).

2. Regarding the second question concerning the materiality of a finding valued at $511
and a policy concerning late rent charges, our written testimony rather than dismissing the issue
(policy) of the late interest charges, emphasized that out of a grant of $18 million over the 2-year
period of IG review, the IG found rigorous compliance across the board.

Any commercial or non-commercial entity that is audited, will concem itself with whether
audit findings are of a material or non-material nature. Regarding a particular finding, and where
possible, an audited entity will determine the dollar value of particular findings and judge them
material or immaterial and, similarly, expect them to be judged material or immaterial by the
auditor. This was CRLA’s expectation throughout the IG audit. In this instance, it is not fair to
say that it is ever proper or right — when an auditor has found very broad-based compliance on
policy matters as the IG found--- for anyone to then take a very small and not material error and
evaluate and then elevate it to a status that it does not deserve i.e. heighten it to a material finding.

Even though we disagreed with the 1G’s conclusions, we did not disregard the finding. We
did not ignore the policy of having penalty clauses and through them charging interest for late
rent. We took corrective action by determining the sum owed and collected payment. We also
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acted to implement penalty clauses in our subleases.

3. We respectfully disagree with the implication of this question that because CRLA
disagrees with positions taken by the OLG that have never been sanctioned by Congress or the
Corporation, we are neither adhering to the laws and regulations governing legal services nor
acting in cognizance or the spirit of a bipartisan agreement to a “restricted” legal practice. The
third question states correctly that “CRLA institutionally, and T personally, take pride in knowing
that our understanding of, and strict adherence to, the laws and regulations governing national
legal services™ is a precedent to protecting the resource. Tt also correctly states that “CRLA fully
understands that survival of national legal services today is a bipartisan responsibility that has
required agreement to a restricted legal practice”.

In reality and practice, we work hard not just to follow the letter of the rules and
restrictions, but also the underlying spirit and purpose as well. We believe we have done so. We
have adhered to all LSC published regulations and guidelines and policy statements as to the
proper way to follow laws and regulations and will continue to do so. When we are notitied by
LSC that we have a questionable practice, we immediately take corrective action.

Let me address the specific examples you have referenced. We discussed the $511 in late
interest charge to public interest entities above and feel that our response does not indicate any
digregard for our adherence to any rule or regulation. Regarding shared staft, the fact that CRLA
did not skate close to the line, but has a number of shared employees far below the published LSC
guideline is another indication of strong regard for rules and regulations and their purpose.

Regarding “no prior notice™ that co-counseling would be used as a criterion for assessing
1610 compliance, it is important to understand that CRLA raises no technical “notice” argument.
Rather, you can understand how we could find it difficult to expect that CRLA's very clear
compliance with the published rules could nonetheless lead to a violation of the 1610 program
integrity regulation using “unpublished” criteria. Regarding Hernandez, our attorneys in
Modesto-— as our IG answer explained-- were responding in a very old case, to an effort by the
court and school district to assist in the removal of a court order and end the matter once and for
all. The G found that cotrective action should be taken and CRLA complied by formal
withdrawal.

CRLA is considered a larger legal services program with its almost 140 employees,
operated with a $10 million budget through an extended 22-office network of service offices. It
was investigated vigorously for 30 months. At the end of this very long investigation, we are
proud to say that so few issues in number were raised. But we do not take lightly the findings that
indicated areas where we could improve operation and we have done so.

4. Regarding the fourth question about CRLA'’s claim of LSC and IG inconsistency in two
instances of rent subsidization, the initial LSC finding in 2000 led to CRLA meeting with the
Foundation’s Board chairperson and its Director and reaching an understanding with the
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Foundation regarding the changes necessary to correct the matter. Subsequently, 1 ordered a
change in policy and practice that was communicated to CRLA accounting staft. The 2001
changes were not fully implemented by existing nor by subsequent staff. In this period, CRLA
discharged the Controller who failed to implement the change, and brought a much needed
stability to the financial oversight of the program. Nonetheless, the corrective action addressing
the LSC finding of 2000 fell through . When rediscovered by the [G, CRLA went ahead and
collected the late rent penalties as a second corrective action. Had the initial corrective action not
lapsed, penalties would have not been necessary as the rent payments would have been collected
in a timely manner. CRLA never contended that the 1G found something new and difterent. Tt was
a failure identified by LSC initially and LSC told us to deal with it. We did. To our surprise, the
second audit found it had lapsed. Corrective action was taken a second time.

5. As we have stated in our testimony , we no longer share any space with the Foundation
in Modesto nor in any other CRLA office site location. Regarding the question, there is no
discrepancy in the facts, but only a difference in the conclusions drawn from them regarding how
the suites were internally connected. As suggested by the IG (and we agree), the two spaces in
question had separate entrances, separate numbered suites, with separate public signage.

My written statement of March 31, 2004, states: “the OIG questioned the fact that both
tenants [CRLA and the Foundation] could access a shared lunchroom and concluded it was
impermissible”. The IG’s report, on the other hand, elevates the lunchroom to something that it
isn’t by the statement that “inside the building [CRLA] and the Foundation were located in the
same oftice suite” and then that “{CRLA’s] space was not separated from the Foundation’s space
and the two organizations were indistinguishable”. But in fact, once entering the Foundation suite
entrance and traveling through the Foundation space, the only way to connect with the main
CRLA office suites i.e. enter into the primary CRLA staft oftices from inside- required walking
into a common hall at the back of the Foundation space that led to the common lunchroom.

We - the 1G and CRLA- both would agree to the fact that a lunchroom connected both
suites i.e. served as the /nfernal entrance from the Foundation offices to the CRLA oftices and
vice versa. But to then say that this use of space was “indistinguishable” suggests a totally
different space configuration. In other words, to say that two suites are “indistinguishable” once
you got inside, suggests that there would be a mix of shared space and an intermixing of rooms
housing respective staffs and because offices were intermixed that the existing hallways to those
offices would also be shared. This was not the case. All offices immediately accessible from the
Foundation’s suite entrance were foundation offices. Only one common hallway came between
these adjoining Foundation oftices and the separate CRLA space. The lunchroom from that small
common hallway connected the CRLA group of offices by way of that common lunchroom.
Therefore, all our employees were divided not intermixed and all our offices were separated and
not intermixed.
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Tf you have any further questions, please contact me at (415)-777-2752. Again, T thank
you for the opportunity to assist the Subcommittee in understanding the difficult issues raised in
the 1G’s report about CRLA and raised by other sources unrelated to the [G.

Sincerely,

Jose R. Padilla
Executive Director
California Rural Legal Assistance

cc The Honorable Mel Watt
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RESPONSE TO POST-HEARING QUESTIONS FROM JEANNE CHARN, DIRECTOR, HALE AND
DORR LEGAL SERVICES CENTER, AND DIRECTOR, BELLOW-SACHS ACCESS TO LEGAL
SERVICES PROJECT, HARVARD LAW SCHOOL

THE BELLOW-SACKS
ACCESS TO CIVIL LEGAL SERVICES PROJECT

The Bellow- Sacks Access to Civil Legal Services Project is a joint project of
Harvard Law School‘s Program on the Legal Profession, Clinical Education Program, and of the
Hale and Dorr Legal Services Center of Harvard Law School

July 16, 2004

Honorable Chris Cannon, Chairman

Subcommittee on Commercial and Administrative Law
Committee on the Judiciary

Congress of the United States

House of Representatives

2138 Rayburn House Office Building

Washington, DC 20515-06216

Dear Representative Cannon,

T set out below my response to the two written questions that followed the
Subcommittee hearing on March 31, 2004. With your correspondence and the questions,
1 received a copy of the transcript. | enclose the few grammatical corrections that | have
made to my testimony.

My response to your questions is as follows:

Question 1: Your statements have clearly indicated the advantages which could come
from a system such as the one which you have directed being applicable to grantees
under LSC'’s purview. As a former consultant to LSC, do you believe that the
applicahility of a co-pay system within a grantee framework is effective? What hurdles
do you see in such implementation?

T believe that a co-pay system could be effective within the LSC grantee structure,
but I my opinion is that implementation would be challenging.

On the matter of potential effectiveness, a fundamental concern is that co-pays not
deter the initial seeking of advice and assistance. To assure this, | would have no co-pays
for preliminary inquiries and no co-pays for any form of limited advice or service. T
would also have no co-pays for emergency service, e.g. in domestic violence matters,
imminent eviction from rental premises, imminent termination of need-based assistance.

From an equity point of view, it would likely make sense not to charge out of
pocket co-payments to very low income clients such as those on need based public
assistance programs or working clients whose take home pay is the same as or less than
the income of those on need based benefits programs. A program such as LSC, directed
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mainly to clients at or below 125% of poverty might, however, have a system of modest
co-pays if the representation of a client, even a very low income client, produced a lump
sum from which the modest co-payment could be made.

I would point out that LSC regulations already permit grantees to recover costs
and expenses from an opposing party - see, 45 CFR, Part 1642, sec. 1642.2(b)(4).
Grantees may also recover out of pocket costs from damages or statutory benefits
awarded to clients pursuant to Part 1642, sec. 1642.6(a). Also, pursuant to sec.
1642.6(b), a grantee may require clients to pay court costs when the client does not
qualify for in forma pauperis under local rules. LSC might determine the extent to which
grantees presently take advantage of these provisions to recover costs from opponents or
from clients. LSC might encourage use of these existing provisions to gauge the balance
of benefits and difficulties that might be involved in a co-pay system.

In my opinion there would be a number of hurdles in LSC implementation of a
co-pay system. In my program, before we implemented a co-pay system we put in place
a strong quality assurance system and a good case management system from which we
routinely gather data on cases, including substantive case outcomes. We also have
strong financial and accounting support from Harvard Law School. All of this
infrastructure plays an important role in a client co-pay system. I believe that LSC is
taking important steps to assure that its grantees have strong quality, case management
and case data systems. In my opinion, substantial progress in these areas is an important
pre-requisite for any co-pay system.

Because the Hale and Dorr Center has a mission to experiment with approaches to
delivery of legal services, we had staff as well as institutional support from then Dean
Robert Clark for inaugurating the co-pay system. This support has been an important
factor in our success to date with co-pays. Tt is more difficult for a grantor agency like
LSC to achieve such support or “buy in” from its grantees. The grantor-grantee
relationship has some built in tensions and top-down initiatives do not always produce
bottom up enthusiasm. T support strong programmatic and policy leadership from LSC,
50 1 would not shy from LSC initiated innovations, but I believe the challenges are
greater than in an office like my own, where leadership is personal and face to face and
where we have a mandate to experiment and innovate. Also, if LSC were to implement a
co-pay system, it would have to develop criteria for effective performance and a system
for assuring compliance by all grantees. These roles and responsibilities do not apply in a
single office.

I would expect there would be considerable variation in grantee interest in a co-
pay system and considerable variation in the capacity of grantee boards and managers to
implement it. LSC would have to support those with interest and capacity as well as
assure compliance by skeptics or opponents. Such variation in grantee response and
capacity makes it difficult to bring about change system-wide. I would like to see more
capacity at LSC to experiment with eager, willing grantees in pilot efforts and with
competitive grant programs such as the recent Technology Initiative Grants effort. LSC
should also have a strong capacity to conduct objective, credible analysis and assessment
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of pilot or competitive grant programs in order to learn as much as possible about the
costs and benefits of new initiatives and to identify and remedy implementation
problems. ln my opinion, implementation of any type of co-pay system for LSC grantees
would require a good deal of careful planning, re-working and objective assessment of
preliminary results in order to determine its system-wide feasibility and effectiveness.

Question 2: Please state your opinion as to the effectiveness and implementation of the
1996 restrictions which have been set upon grantees. Do vou have suggestions as to how
the restrictions may be better enforced, so that grantees may better serve their clients?

While [ do not have information about the actual performance and compliance of
LSC grantees, my impression from interacting with LSC program staff and directors is
that there is broad and general compliance. There also appears to be a strong consensus
among grantee staff and management that the restrictions do not enhance service to
clients. This is a difficult claim to assess at a general level. While there has been a great
deal of focus on the class action restriction, my personal view is that legla services
providers have, in good faith, over valued class actions as a vehicle for assisting poor
people. In light of present controversy around the class action remedy outside legal
services, it may be that bi-partisan support at the Congressional level is best promoted, in
the short run, by leaving this provision in place. It is worrisome, however, that the major
funder of legal services to low-income clients prohibits a remedy that is available to any
client who can pay for a lawyer. Therefore, | would hope that, in time, this restriction
will be removed.

T believe that the prohibition against claiming attorney’s fees from opponents has
greater impact because this provision deprives providers of a source of funding that
would support service to more clients. Equally important, fee-shifting provisions are
enacted to encourage claimants and as a disincentive to the parties subject to such
provisions to engage in proscribed conduct. If the legislature or the Congress has
determined that such provisions are a useful part of a law enforcement scheme, then legal
services programs should be able to assist in that larger law enforcement and deterrent
system. If we ask the legal services system to seriously consider the potential
advantages of a client co-payment system, we might want to re-consider this provision at
the same time.

Finally, 1 would say that the 1996 provision that restricts use of non-LSC funds by
LSC grantees imposes an administrative and managerial burden that draws resources
away from service to clients. This restriction, in combination with remedy and other
restrictions, inhibits or effectively prohibits mixed income service efforts where low and
moderate-income clients might all find advice and assistance, as is the policy at the
Center that I direct. As discussed at the hearing on March 31, T believe that mixed income
service providers should be encouraged, not discouraged. It is certainly appropriate to
assure that LSC funds support only the services and clients provided for by LSC
legislation and regulations, but it seems to me that this could be accomplished without
requiring the present elaborate segregation of funds. In my opinion, there should be a

(8
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strong LSC policy of comity with state and local funders. The present restrictions pose
the risk that, even with the best of intentions, state and local funds could be subject to the
same restrictions as LSC funds, even though state and local funders have not adopted
similar policies. 1 would hope that the restrictions on use of non-LSC funds would be
revised to reflect comity with local funders and a more practical and efficient approach to
assuring that LSC funds are used as Congress intends.

The above responses are my opinions drawn from my experience in the past forty
years as a legal services attorney and clinical project director. I hope that they are of
some use to the Subcommittee in its important work. Tam grateful for the opportunity to
be of assistance to the Subcommittee and to share my views and opinions on the critical
pissue of assuring that the legal system and its benefits are available to all.

Sincerely,

Jeanne Charn, Director

Hale and Dorr Legal Services Center,
Bellow-Sacks Legal Services Project, and
Senior Lecturer in Law

cc. Hon. Melvin L. Watt



